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Specialty Products Seeks Expedited Appeal Of $1.16 Billion Finding

WILMINGTON, Del. — Specialty Products Holding Corp. and Bondex International Inc. on June 18 sought to
appeal directly to the Third Circuit U.S. Court of Appeals a Delaware federal bankruptcy court ruling setting their
asbestos liabilities at $1.16 billion, saying “prompt guidance” from the appellate court is needed to resolve an issue at
the heart of the debtors” bankruptcy case and important to the public. SEE PAGE 4.
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United States: Review Of Ruling Pinning Asbestos Liability On Pfizer Not Warranted
WASHINGTON, D.C. — The U.S. Supreme Court should deny a bid for certiorari by Phzer Inc. for a ruling allowing
state court asbestos personal injury lawsuits to proceed against the pharmaceutical giant because the decision is correct
and does not conflict with any Supreme Court ruling, the United States says in a May 23 amicus curiae brief filed at the
court’s invitation. SEE PAGE 5.

GM Reports $161 Million In Trust Assets In 2012, But No Claims Paid

NEW YORK — Although the asbestos personal injury trust established in General Motors Corp.’s Chapter 11
bankruptcy case had more than $161 million in net assets at the end of 2012, it paid no claims during the year,
according to the trust’s annual report filed April 29. SEE PAGE 7.

Insurers Seek Reconsideration Of Pittsburgh Corning’s Confirmation Rulings
PITTSBURGH — Two insurance companies that are among the last objectors to Pittsburgh Corning Corp.’s Chapter
11 plan of reorganization asked a Pennsylvania federal bankruptcy court on June 6 to reconsider its recent confirmation
of the plan. SEE PAGE 8.

Bankruptcy Judge Orders Law Firm To Show Why Brief Should Not Be Stricken

NEW YORK — A New York federal bankruptcy judge on June 17 ordered a New Jersey law firm to show cause why
its brief opposing confirmation of a plan of reorganization for Chapter 11 debtor Quigley Co. Inc., filed on the verge of
the plan confirmation hearing, should not be stricken. SEE PAGE 9.

Trustee: Skinner’s Case Should Be Dismissed Despite 28,000 Asbestos Claims
PITTSBURGH — With Skinner Engine Co. Inc. failing to reorganize in the dozen years since filing for bankruptcy
protection, the Chapter 7 trustee on May 24 sought to dismiss the case and leave the 28,000 asbestos personal injury
claims filed against the company to be resolved by Skinner’s insurers. SEE PAGE 10.

Lawyers Again Seek Summary Judgment On Garlock’s Fraud, Conspiracy Claims
CHARLOTTE, N.C. — Allegations by Garlock Sealing Technologies LLC that attorneys fraudulently obtained a
settlement from Garlock for a mesothelioma victim should be dismissed because Garlock fails to provide evidence to
create a genuine issue of material fact for a claim of fraud, the attorneys say June 14 in their second bid for summary
judgment in North Carolina federal bankruptcy court. SEE PAGE 11.

Bankruptcy Judge Rejects Barclays’ Fee Enhancement For Work On ASARCO Case

CORPUS CHRISTI, Texas — Barclays Capital Inc. was adequately compensated for the 14 months of financial
advisory services it provided in ASARCO LLC’s bankruptcy case and is not entitled to a fee enhancement because
Barclays should have anticipated the complicated developments in the case when it was hired, a Texas federal bankruptcy
judge held May 30 in taking away a previously approved $975,000 fee enhancement award on remand. SEE PAGE 13.
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News

Specialty Products Seeks
Expedited Appeal Of

$1.16 Billion Finding

WILMINGTON, Del. — Specialty Products Holding
Corp. and Bondex International Inc. on June 18 sought
to appeal directly to the Third Circuit U.S. Court of
Appeals a Delaware federal bankruptcy court ruling
setting their asbestos liabilities at $1.16 billion, saying
“prompt guidance” from the appellate court is needed
to resolve an issue at the heart of the debtors’ bank-
ruptcy case and important to the public (In re: Speci-

alty Products Holding Corp., et al., No. 10-11780, D.
Del. Bkey.; See May 2013, Page 4).

(Motion for certification of decision for immediate
appeal available. Document #48-130624-026M.
Motion to stay decision pending appeal available.
Document #48-130624-027M.)

Expert Opinions

Specialty Products and subsidiary Bondex filed volun-
tary Chapter 11 bankruptcy petitions in the U.S. Bank-
ruptcy Court for the District of Delaware in 2010 due
to thousands of asbestos personal injury lawsuits filed
against the companies. A trial was held in January 2013
to estimate the dollar amount of present and future
mesothelioma claims caused by exposure to the debtors’
asbestos-containing products. The estimate will be used
to determine how much money will be needed to fund
a trust under Section 524(g) of the Bankruptcy Code to
evaluate and pay asbestos claims.

At the hearing and in post-trial briefing, the debtors
argued that, rather than their estimated liability being
based only on their past settlements of asbestos claims
in the tort system, their historical payments to claimants
should be reduced for various reasons to assess their
present and future claims. By making such reductions,
the debtors’ expert, economist Charles H. Mullin, esti-
mated the debtors’ total current and future liabilities
at $300 million to $575 million “net present value.”

By contrast, lawyer and behavioral scientist Mark Peter-
son, the expert for the asbestos creditors’ committee
(ACC), pegged the debtors’ liability for mesothelioma
claims at $1.25 billion, and economist Thomas Vas-
quez, the expert for the future claimants’ representative
(FCR), testified that the debtors’ estimated total
mesothelioma liability is $1.1 billion.

Appeal Notices

On May 20, Bankruptcy Judge Judith K. Fitzgerald,
who has since retired, sided with the ACC and FCR
and refused to accept the debtors’ “novel approach” to
estimating their liability. Adopting for the most part
Vasquez’s findings, the bankruptcy judge said “an
appropriate estimate for mesothelioma claims, pending
and future, is $1.1 billion net present value.” The par-
ties previously agreed that 6 percent would be added
to the mesothelioma estimate to cover all other asb-
estos personal injury claims, bringing the total estim-
ate for the debtors’ asbestos personal injury liability to
$1,166,000,000.

Bankruptcy Judge Fitzgerald rejected all of the debtors’
arguments as to why their past settlement amounts
should be reduced for the purpose of estimating future
liability. The bankruptcy judge rejected Mullin’s
attempts to minimize the debtors’ asbestos liability by
categorizing the companies” historical settlement pay-
ments as either indemnity payments or implicit def-
ense costs to reduce the debtors’ settlement payments
by an amount that the debtors now say represented
their effort to avoid legal fees.

The debtors and their corporate parent, RPM Interna-
tional Inc., filed separate notices of appeal of the bank-
ruptcy judge’s ruling, saying in a news release that they
anticipate the appeal process to take two to three years.

Section 502(c)
The debtors say that the appeal process should be expe-
dited because it will materially advance their bankruptcy
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case and allow the Third Circuit — and possibly the
U.S. Supreme Court — to decide a question of law for
which there is no precedent in those courts — whether
the requirements for estimating claims in Bankruptcy
Code Section 502(c) apply to estimation of asbestos
claims.

“Because the appeal addresses issues fundamental to the
estimation of asbestos claims, its disposition not only
will have a substantial impact on the outcome of this
case but also will set an important precedent for other
chapter 11 cases, both pending and future, particularly
those involving asbestos liability,” the debtors say.

The debtors also ask the Bankruptcy Court to stay the
estimation ruling or at least suspend or continue any
proceedings related to the estimation decision because
there is “a strong likelihood” that the appeal will suc-
ceed. The debtors say that they “will be irreparably
harmed in the absence of a stay, particularly given the
risk that the appeal could become equitably moot” and
that “a stay will not harm any other parties because the
businesses of Specialty Products Holding Corp.’s sub-
sidiaries are continuing to generate positive cash flow
and run profitably, and, in fact, all parties will benefit
from the cost savings that will result from the stay.”

The debtors further argue that a stay “will promote the
public interest by assuring the preservation of an appeal
that presents significant issues regarding the estimation
of asbestos liability (a substantial public policy issue in
its own right), the meaning of section 502(c) generally,
public policy protecting and promoting settlements,
and the public’s interest in the transparency of asbestos
litigation, including with respect to amounts recovered
by claimants from asbestos trusts.”

Counsel

The debtors are represented by Daniel ]. DeFranceschi,
Paul N. Heath and Zachary I. Shapiro of Richards, Lay-
ton & Finger in Wilmington and Gregory M. Gordon,
Dan B. Prieto and Paul M. Green of Jones Day in Dallas.

The committee is represented by Natalie D. Ramsey and
Davis Lee Wright of Montgomery, McCracken, Wal-
ker & Rhoads in Wilmington, Mark B. Sheppard and
Lathrop B. Nelson III of the firm’s Philadelphia office
and Nathan D. Finch of Motey Rice in Washington,
D.C. The FCR is represented by James L. Patton Jr.,
John T. Dorsey, Edwin J. Harron and Sharon M. Zieg
of Young Conaway Stargatt & Taylor in Wilmington.

(Additional documents available: Bankruptcy Court’s
May 20 memorandum opinion. Document #48-
130528-028Z. Bankruptcy Court’s May 20 order.
Document #48-130528-029R. Debtors’ amended
post-trial brief. Document #48-130225-013B. Official
Committee of Asbestos Personal Injury Claimants
and future claimants’ representative’s post-trial

brief. Document #48-130225-014B.) m

United States: Review Of Ruling
Pinning Asbestos Liability

On Pfizer Not Warranted
WASHINGTON, D.C. — The U.S. Supreme Court
should deny a bid for certiorari by Phizer Inc. for a ruling
allowing state court asbestos personal injury lawsuits to
proceed against the pharmaceutical giant because the
decision is correct and does not conflict with any
Supreme Court ruling, the United States says in a
May 23 amicus curiae brief filed at the court’s invitation
(Phizer Inc. v. Law Offices of Peter G. Angelos, No. 12-
300, U.S. Sup.; 2013 U.S. S. Ct. Briefs LEXIS 2447;
See January 2013, Page 13).

(Amicus curiae brief in Section A. Document #48-

130624-009B.)

State Court Suits

After Pfizer acquired Quigley Co. in 1968, some of
Quigley’s asbestos-containing products began to in-
clude Pfizer’s name and trademark. When Quigley
filed for Chapter 11 protection in 2004 in the U.S.
Bankruptcy Court for the Southern District of New
York, both companies were facing more than 100,000
asbestos personal injury actions. Due to the bankruptcy
filing, the court issued an injunction enjoining most

asbestos-related claims against Quigley and Pfizer
under Section 524(g) of the U.S. Bankruptcy Code.

The Law Offices of Peter G. Angelos began filing law-
suits in Pennsylvania in 1999 on behalf of numerous
plaintiffs against Pfizer and others, identifying Pfizer as
the manufacturer of various asbestos products. The
Angelos firm moved for summary judgment against
Pfizer in many of the actions on the theory that Pfizer
is liable as the “apparent manufacturer” of the products
under Restatement (Second) of Torts Section 400
(1965), as incorporated into the common law of
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Pennsylvania, which imposes liability in certain circum-
stances on the apparent manufacturer of a defective
product. Pfizer then filed a motion in the Bankruptcy
Court to enforce the injunction against the Angelos firm.

In 2008, the Bankruptcy Court held that the Angelos
firm’s Section 400 claims were subject to the injunction
because they arose out of Quigley’s conduct and could
be asserted against a trust established under Quigley’s
proposed Chapter 11 plan of reorganization. The court,
finding that Pfizer’s Section 400 liability arose from
ownership of Quigley and fell within the realm of Sec-
tion 524(g), directed the Angelos firm to stop prosecut-
ing the claims against Pfizer.

But in May 2011, the U.S. District Court for the
Southern District of New York reversed the ruling,
holding that the Section 400 claims do not arise out
of Pfizer’s ownership of Quigley and, therefore, do not
fall within the scope of Section 524(g) or the injunction
(In_re Quigley Company, Inc., No. 10-1573, S.D.
N.Y.; See June 2011, Page 10). The court said, “Phzer’s
liability arises out of its sponsorship of a defective pro-
duct, not its corporate affiliation . . . with the manufac-
turer.” Because Quigley’s injunction does not cover
claims based on Pfizer’s name being on Quigley’s pro-
ducts, the Angelos firm “is free to pursue its §400

claims in Pennsylvania state courts,” the court ruled.

Petition For Certiorari

On April 10, 2012, the Second Circuit U.S. Court of
Appeals affirmed the District Court’s ruling, holding
that under Section 524(g)(4)(A)(ii)(I) of the Bank-
ruptcy Code, the Angelos firm’s lawsuits “do not
attempt to fix on Pfizer liability ‘arising by reason of
Phizer’s ‘ownership of a financial interest in’” Quigley
and that, therefore, the actions are not barred by Qui-
gley’s injunction.

Phizer filed a petition for writ of certiorari with the
Supreme Court, presenting the following question:
“Whether the Second Circuit erred by failing to apply
as written a federal statute, 11 U.S.C. § 524(g)(4)(A)(ii),
by limiting its scope in a manner that is contrary to its
plain terms and that frustrates the congressional pur-
poses of the statute.”

In its response in opposition, the Angelos firm says that
the question presented is: “Whether the determination

of the Second Circuit Court of Appeals — i.e., that the

preliminary injunction entered by the bankruptcy
court in Quigley Company, Inc.’s pending bankruptcy
case does not enjoin state law claims brought against
Quigley’s non-debtor parent Pfizer Inc. pursuant to
Section 400 of the Restatement (Second) of Torts
(1965) — was correct.”

‘By Reason Of’

The Supreme Court invited the U.S. solicitor general
to file a brief in the case expressing the views of the
United States. The United States says in its amicus
curiae brief that the question presented is: “Whether,
for purposes of 11 U.S.C. 524(g)(4)(A)(ii), a corporate
parent’s potential liability in tort arises ‘by reason of” its
relationship with a subsidiary-debtor when the actions
of the corporate parent that resulted in potential liabi-
lity were motivated in part by that relationship, but
the relationship is not legally relevant to the determina-
tion whether liability exists.”

The United States says that further review is not war-
ranted because the Second Circuit correctly held that,
based on Section 524(g)(4)(A)(ii), a corporate parent’s
liability does not arise “by reason of” its relationship
with a subsidiary-debtor unless that relationship is leg-

ally relevant to the plaintiff’s allegation that the parent s
liable.

Certiorari also should be denied because the phrase “by
reason of” in Section 524(g)(4)(A)(ii) has never been
construed by the Supreme Court or any circuit court,
the United States says.

“Other federal statutes use that phrase, but they do so in
markedly different contexts, and this Court has recog-
nized that the phrase’s meaning depends on the statu-
tory context in which it appears,” the United States
argues. “And while Section 524(g) performs a critical
role in assessing liability for asbestos-related claims, this
case presents a narrow question that has arisen
infrequently.”

Conference

On June 4, the case was distributed for conference of
June 20.

The United States is represented by Solicitor General
Donald B. Verrilli Jr., Acting Assistant Attorney Gen-
eral Stuart F. Delery, Deputy Solicitor General Mal-

colm L. Stewart, Assistant to the Solicitor General
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Jeffrey B. Wall and Michael S. Raab and Jeffrey Clair
of the Department of Justice in Washington.

Pfizer is represented by Sheila L. Birnbaum, Jay M.
Goffman, Bert L. Wolff and Paul A. LaFata of Skadden,
Arps, Slate, Meagher & Flom in New York.

The Angelos firm is represented by James W. Stoll,
Jeffrey L. Jonas and Thomas H. Montgomery of
Brown Rudnick in Boston and Edward S. Weisfelner
of Brown Rudnick in New York.

(Additional documents available: Pfizer’s supplemen-
tal brief. Document #48-130624-025B. Petition for
writ of certiorari. Document #48-120924-031B.
Angelos firm’s response brief in opposition. Docu-
ment #48-130128-006B. Pfizer’s reply brief. Docu-
ment #48-130128-007B. Order denying petition for
rehearing. Document #48-120625-017R. Petition for
panel rehearing and rehearing en banc. Document
#48-120529-019X. Second Circuit’s April 10, 2012,
opinion. Document #48-120423-012Z. District
Court’s memorandum opinion and order. Document
#48-110627-001R. Bankruptcy Court’s 2008 opi-
nion. Document #48-080610-120Z. Motion to
enforce injunction. Document #48-080610-021M.) m

GM Reports $161 Million
In Trust Assets In 2012,

But No Claims Paid

NEW YORK — Although the asbestos personal in-
jury trust established in General Motors Corp.’s Chap-
ter 11 bankruptcy case had more than $161 million in
net assets at the end of 2012, it paid no claims during
the year, according to the trust’s annual report filed
April 29 (In re: Motors Liquidation Co., et al., No.
09-50026, S.D. N.Y. Bkey.).

(Annual report and financial statements in Section
B. Document #48-130624-010X.)

Asbestos Trust

GM and affiliates filed for Chapter 11 bankruptcy in
June 2009 in the U.S. Bankruptcy Court for the South-
ern District of New York. The renamed debtor, Motors
Liquidation Co. (MLC), retained certain assets and
liabilities, including liability for asbestos personal injury

claims against GM, which was facing 29,000 such
claims when it filed for bankruptcy.

The debtors’ joint plan of reorganization was confirmed
and became effective in March 2011. Under the plan,
the MLC Asbestos Personal Injury Trust was created
to assume the liabilities of MLC and its affiliated debt-
ors for asbestos claims and use the trust’s assets to pay
current and future claimants “in such a way that holders
of Asbestos Personal Injury Claims are treated fairly,
equitably, and reasonably in light of the finite assets
available to satisfy such claims,” according to the trust’s
report.

The trust is to be funded with $2 million in cash and a
$625 million allowed unsecured claim, an amount
equivalent to the debtors’ agreed-to estimate of their
total current and future asbestos-related liabilities.
The reorganization plan and trust received the backing
of the court-appointed Official Committee of Unse-
cured Creditors Holding Asbestos-Related Claims

and future claimants’ representative.

Securities, Stock

According to the trust’s report, the trust, like other gen-
eral unsecured creditors, is to receive a pro rata share of
New GM securities and a combination of GM common
stock, stock rights and stock warrants. The trust’s fund-
ing also will consist of units from the General Unsecured
Creditors Trust, another trust established by the reorg-
anization plan.

The trust says that in 2012, the trust received securities
valued at $7,875,000. The previous year, the trust
received the initial $2 million cash contribution plus
$161,362,976 in securities. After deductions and
adjustments, the trust had $161,493,595 in net assets
at the end of 2012 available for the payment of claims,
compared to $120,085,658 at the end of 2011.

The trust reported a net depreciation in the fair value of
its investments in 2011 of more than $41 million but a
net appreciation of the investments’ value in 2012 of
more than $34 million.

Payment Percentage

The trust says that while it began to accept claims for
processing last year, it had not yet set a payment per-
centage for those claims. The trust’s claims processor,
MFR Claims Processing Inc., also began preliminarily
reviewing claims in 2012, the trust says.
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“As the Trust was still working to establish the payment
percentage and to obtain certain data from New GM
necessary for the evaluation of claims, no claims were
paid during the Reporting Period,” the trust reports.

Cambridge Associates LLC of Boston served as the
trust’s investment adviser. At the end of 2012, the trust’s
investable assets were allocated as follows: 47 percent in
GM stock or GM warrants; 8 percent to other GM-
related securities; 25 percent to municipal bonds; and 1
percent to hedge funds. The remaining 19 percent of the
trust’s assets are held in cash or equivalent short-term
U.S. treasuries or a U.S. Treasury money market fund,
the trust says.

Trust Officials

Texas attorney and state Sen. Kirk P. Watson served as
the sole trustee of the trust in 2012. Analysis Research
Planning Consulting served as the trust’s executive
director, and the Trust Advisory Committee consisted
of Steven Kazan, John Cooney and Perry Weitz.
Retired Cook County, Ill., Circuit Court Judge Dean
M. Trafelet served as the legal representative for future
asbestos claimants.

The trust is represented by Patrick J. Orr of Klestadt &
Winters in New York, Kathleen Campbell Davis of
Campbell & Levine in Wilmington, Del., and Douglas
A. Campbell and Stanley E. Levine of Campbell &
Levine in Pittsburgh. m

Insurers Seek Reconsideration
Of Pittsburgh Corning’s

Confirmation Rulings

PITTSBURGH — Two insurance companies that are
among the last objectors to Pittsburgh Corning Corp.’s
Chapter 11 plan of reorganization asked a Pennsylvania
federal bankruptcy court on June 6 to reconsider its recent

confirmation of the plan (In re: Pittsburgh Corning

EMAIL THE EDITOR

email editor emerson heffner at
emerson.heffner@lexisnexis.com

Corporation, No. 00-22876, W.D. Pa. Bkey.; See May
2013, Page 5).

(Motion to reconsider in Section D. Document #48-

130624-039M.)

The other remaining objector, fellow asbestos bank-
ruptcy company Garlock Sealing Technologies LLC,
on June 7 filed a notice of appeal of the plan confirma-
tion rulings but on June 20 moved to stay the appeal
until the insurers’ motion for reconsideration is
resolved.

(Notice of appeal available. Document #48-130624-
040X. Motion to stay appeal available. Document
#48-130624-041M.)

Confirmation

Facing hundreds of thousands of asbestos personal
injury claims, Pittsburgh Corning (PCC) filed a vol-
untary petition for relief under Chapter 11 of the U.S.
Bankruptcy Code in 2000 in the U.S. Bankruptcy
Court for the Western District of Pennsylvania.
PCC’s reorganization plan under Section 524(g) of
the Bankruptcy Code provides for the channeling of
asbestos personal injury claims to a multibillion dollar
trust for evaluation and payment.

In May, Bankruptcy Judge Judith K. Fitzgerald, who
twice denied confirmation of PCC’s reorganization
plan, confirmed a revised plan over the objections of
Mt. McKinley Insurance Co. and Everest Reinsurance
Co. (collectively, Mt. McKinley) and Garlock, find-
ing that the plan is insurance neutral and that Mt.
McKinley and Garlock do not have standing to object
to the plan.

Bankruptcy Judge Fitzgerald then retired and trans-
ferred the case to Chief Bankruptcy Judge Thomas P.
Agresti (See story, this issue).

‘Hearsay’ Affidavits

Mt. McKinley says that the confirmation rulings should
be reconsidered, its objections should be sustained and
plan confirmation should be denied. Mt. McKinley
says that the bankruptcy judge erred by selectively
reopening the evidentiary record to admit “facially
defective hearsay” affidavits on whether hundreds of
nondebtor affiliate companies qualify for injunctive

relief in PCC’s plan under Section 524(g).
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The insurer says that the Bankruptcy Court “should
reconsider its reliance on these affidavits and exclude
them from the evidentiary record. Not only are the
affidavits untimely, coming nearly three years after
the close of evidence on the prior plan ... but they
are also inadmissible under the rules of evidence.”

Mt. McKinley further argues that plan confirmation
should be denied because the scope of the plan’s injunc-
tion protecting hundreds of PCC affiliates is still

unclear.

The insurer says that the injunction is confusing
“because there is no evidence supporting § 524(g) relief
for the hundreds of non-debtor affiliates identified” in
the plan exhibits. “Instead, there is only the represen-
tation of counsel and two defective affidavits filed
the same day the Court’s Opinion issued,” Mt. McKin-
ley says.

Discovery

Mt. McKinley says that it should be allowed to take
discovery on how PCC intends the plan to operate and
hold a proper evidentiary hearing on the plan. The
insurer says that the Bankruptcy Court has erred for
years by refusing to permit it to conduct discovery
related to its allegations that there was collusion in
the formulation of the reorganization plan, including
whether PCC and other parties colluded in the devel-
opment of overly lenient procedures that would permit
payment of invalid and fraudulent claims.

“Despite repeated requests over the last decade, and
despite continuing developments in the law designed
to curb such abuses of the bankruptcy system and an
ever-increasing awareness by courts and legislative
bodies across the United States of the problem of frau-
dulent asbestos claims, the Bankruptcy Court continu-
ally refused to permit such discovery in this case,” Mt.
McKinley says.

Meanwhile, Garlock says that if the Bankruptcy Court
grants Mt. McKinley’s motion to reconsider, Garlock’s
appeal may become moot. So “to save judicial res-
ources,” the appeal should be stayed pending the out-
come of Mt. McKinley’s motion, Garlock says.

Counsel
Mt. McKinley and Everest are represented by James R.
Walker of Buchanan Ingersoll & Rooney in Pittsburgh,

Fred L. Alvarez of Walker Wilcox Matousek in Chicago
and Tony L. Draper and Britt Walther of Walker Wil-

cox Matousek in Houston.

Garlock is represented by Justin T. Romano and Arthur
H. Stroyd Jr. of Del Sole Cavanaugh Stroyd in Pitts-
burgh and Garland S. Cassada and Richard C. Worf of
Robinson, Bradshaw & Hinson in Charlotte, N.C.

PCC is represented by James J. Restivo Jr., David Zieg-
ler, Douglas E. Cameron and Andrew J. Muha of Reed
Smith in Pittsburgh. m

Bankruptcy Judge Orders
Law Firm To Show Why

Brief Should Not Be Stricken

NEW YORK — A New York federal bankruptcy judge
on June 17 ordered a New Jersey law firm to show cause
why its brief opposing confirmation of a plan of reorg-
anization for Chapter 11 debtor Quigley Co. Inc., filed
on the verge of the plan confirmation hearing, should

not be stricken (In re Quigley Company Inc., No. 04-
15739, S.D. N.Y. Bkey.).

(Order to show cause available. Document #48-
130624-028R. Motion to strike available. Document
#48-130624-029M.)

Support Of Confirmation

Quigley, a subsidiary of Pfizer Inc., filed a Chapter 11
bankruptcy petition in 2004 in the U.S. Bankruptcy
Court for the Southern District of New York due to
asbestos personal injury claims. The confirmation hear-
ing for Quigley’s fifth amended reorganization plan is
scheduled for June 26. Confirmation of a previous
plan was denied by Bankruptcy Judge Stuart M. Bern-
stein, who found that the plan was not proposed in

good faith.

On June 12, Phzer filed a brief in support of plan
confirmation, saying that the latest plan addresses all
of the concerns that the bankruptcy judge had with the
prior plan, including a more than $500 million inc-
rease in Pfizer’s contribution to “provide immediate
and substantial liquid assets to satisfy asbestos claims.”

On June 13, Quigley filed its memorandum in support
of confirmation, arguing that the plan is proposed in
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good faith, is feasible and now meets all requirements

of the Bankruptcy Code.

“Quigley has complied with Code § 524(g), as intended
by Congress,” the debtor says. “Quigley seeks to use the
Bankruptcy Code’s trust/injunction structure to treat
present and future holders of asbestos personal injury
claims fairly and equitably, as many other debtors have
done before.”

Final Tabulation

Quigley also says that the plan “remedies any infirmities
in the Prior Plan,” including separately classifying in
Class 4A holders of asbestos personal injury claims
who were found to be “motivated to accept the Fourth
Plan by virtue of the financial incentive under the [pre-
petition settlement agreements with Pfizer].” By doing
this, Quigley says, claimants who were not part of the
settlements are not bound by Class 4A’s affirmative vote.

According to a declaration also filed June 13 by BMC
Group Inc., Quigley’s claims, tabulation and noticing
agent, the final tabulation of votes cast on the amended
reorganization plan shows that 99.99 percent of Class
4A claimants voted to accept the plan and 98.01 per-
cent of other asbestos claimants voted to accept the
plan. In Class 4A, the count was 136,381 to 13, and
in Class 4B the count was 150,603 to 3,059.

The same day, the law firm Wilentz, Goldman & Spit-
zer, which represents asbestos personal injury claimants
and is the only remaining objector to Quigley’s plan,
filed a brief in opposition to plan confirmation. The
law firm says that the plan, rather than being a graceful
Chapter 11 swan for Quigley, “looks like a Pfizer duck,
walks like a Pfizer duck and quacks like a Pfizer duck.
The court must see it is a Pfizer duck, and a lame one at
that, walking and quacking only for the benefit of some
individuals holding pre-confirmation claims against
Pfizer as well as the debtor.”

‘Improper Filing’

Quigley says in a June 17 motion that the law firm’s
brief should be disregarded and stricken from the record
because it was filed nearly two months after the dead-
line for filing such a brief in violation of a court sche-
duling order and Federal Rules of Civil Procedure
governing any modification of that order.

“The filing of the objector’s Additional Brief which

contains no ‘material developed through discovery,’

10

does not comport with the limited provision permit-
ting supplemental papers set forth in the Scheduling
Order,” Quigley says. “Further, not only has Wilentz
never advanced to the Court (or the parties) any cause,
let alone good cause, for its improper filing, but the
time for doing so has passed.”

Bankruptcy Judge Bernstein ordered that all parties in
interest show cause at a hearing June 20 why he should
not enter an order granting the relief Quigley requests
in its motion.

Counsel
Wilentz Goldman is represented by Deirdre Woulfe
Pacheco of the Woodbridge, N.J., firm.

Quigley is represented by Michael L. Cook and Lawr-
ence V. Gelber of Schulte Roth & Zabel in New York.
Pfizer is represented by Jay M. Goffman, George A.
Zimmerman, Jonathan L. Frank and Suzanne D.T.
Lovett of Skadden, Arps, Slate, Meagher & Flom in
New York and Sheila L. Birnbaum and Bert L. Wolff of
Quinn Emanuel Urquhart & Sullivan in New York.

(Additional documents available: Wilentz Goldman &
Spitzer’s brief in opposition. Document #48-130624-
030B. Declaration on final tabulation of votes. Docu-
ment #48-130624-031X. Quigley’s brief in support
of plan confirmation. Document #48-130624-032B.
Pfizer’s brief in support of plan confirmation. Docu-
ment #48-130624-033B.) m

Trustee: Skinner’s Case
Should Be Dismissed Despite

28,000 Asbestos Claims

PITTSBURGH — With Skinner Engine Co. Inc. fail-
ing to reorganize in the dozen years since filing for bank-
ruptcy protection, the Chapter 7 trustee on May 24
sought to dismiss the case and leave the 28,000 asbestos
personal injury claims filed against the company to be

resolved by Skinner’s insurers (In re: Skinner Engine
Company, Inc., No. 01-23987, W.D. Pa. Bkey.).

(Motion available. Document #48-130624-045M.)

‘Lack Of Funds’
Skinner, which manufactured steam engines and parts
that contained asbestos and were used on merchant
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ships, and parent American Capital Equipment LLC
(ACE) filed voluntary Chapter 11 bankruptcy petitions
in 2001 in the U.S. Bankruptcy Court for the Western
District of Pennsylvania. Approximately 28,000 direct
and indirect claims, including indemnification claims,
were filed against the debtors based on alleged exposure
to asbestos containing products manufactured or sold
by the companies.

In 2009, the Bankruptcy Court rejected Skinner’s fifth
amended plan of reorganization and converted the
Chapter 11 case into a Chapter 7 petition, saying that
Skinner and the asbestos claimants were unable to effec-
tuate a confirmable plan within a reasonable period of
time. The conversion to Chapter 7 was upheld, first by
the U.S. District Court for the Western District of
Pennsylvania and then, in 2012, by the Third Circuit
U.S. Court of Appeals (In re: American Capital Equip-
ment, et al., Nos. 10-2239, 10-2240, 3rd Cir.; 2012
U.S. App. LEXIS 15333; See August 2012, Page 4).

Chapter 7 trustee Jeffrey J. Sikirica, citing In re Com-
mercial Oil Service, Inc. (88 B.R. 126, 129 [N.D. Ohio
1987]), says that there is cause to dismiss Skinner’s case
pursuant to Section 707(a) of the Bankruptcy Code
because the case “is impossible to administer because
of a lack of funds” and the trustee cannot operate the
debtors’ business.

Remaining Assets

Sikirica says that the debtors’ estates have about
$61,500 in liquid assets while administrative expenses
for claims filed, as well as fee applications and yet un-
filed claims for legal fees, are estimated to exceed $1
million.

“Any effort by the Trustee to analyze, reconcile and
possibly object to administrative expense claims from
the Chapter 11 Cases would, in the Trustee’s judg-
ment, exhaust the remaining liquid assets and thus
permit no distribution on account of such claims
from the Chapter 11 Cases,” Sikirica says.

The trustee adds that there is no money in the estates to
pay general unsecured claims, including asbestos per-
sonal injury claims, so any administration of the estates
would provide no benefit to unsecured creditors,
including the holders of asbestos injury claims.

The debtors’ only other assets are insurance policies that
will remain in place after dismissal date for the defense

and satisfaction of covered claims, including asbestos
claims, Sikirica says.

5 Insurers

“It is in the best interest of the Debtors’ estates, their
creditors and other parties in interest for the case to be
dismissed while preserving all rights and defenses with
respect to claims of creditors and parties in interest,
including, by way of example, the rights of claimants
and insurers with respect to Asbestos Personal Injury
Claims,” the trustee argues.

Sikirica says that five of the debtors™ insurers — Tra-
velers Casualty and Surety Co., Hartford Accident and
Indemnity Co., Hartford Fire Insurance Co., First State
Insurance Co. and National Union Fire Insurance
Company of Pittsburgh, Pa. — have acknowledged
that they are prepared to defend any potentially covered
asbestos personal injury claims asserted against the
debrtors in the tort system after the case is dismissed.

A hearing on the trustee’s motion is scheduled for
Sept. 10. Responses are due by Aug. 30.

Sikirica is represented by Law Office of Jeffrey J. Sikir-

ica in Gibsonia, Pa.

(Additional document available. Third Circuit’s 2012
opinion. Document #48-120827-003Z.) m

Lawyers Again Seek Summary
Judgment On Garlock’s

Fraud, Conspiracy Claims

CHARLOTTE, N.C. — Allegations by Garlock Seal-
ing Technologies LLC that attorneys fraudulently
obtained a settlement from Garlock for a mesothelioma
victim should be dismissed because Garlock fails to
provide evidence to create a genuine issue of material
fact for a claim of fraud, the attorneys say June 14 in
their second bid for summary judgment in North Car-
olina federal bankruptcy court (Garlock Sealing Tech-

nologies, LLC, et al. v. Chandler, etal., No. 12-03137,
W.D. N.C. Bkey.; See January 2013, Page 7).

(Renewed motion for summary judgment available.
Document #48-130624-024M.)

11
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Texas Case

Garlock, Garrison Litigation Management Group and
The Anchor Packing Co. (collectively, Garlock) filed for
protection under Chapter 11 of the U.S. Bankruptcy
Code in 2010 in the U.S. Bankruptcy Court for the
Western District of North Carolina due to an estimated
100,000 asbestos personal injury claims — including
about 5,000 mesothelioma claims — pending against
the companies.

In 2008, John A. Phillips and his wife sued Garlock and
other companies in the Harris County, Texas, District
Court, alleging that Phillips contracted mesothelioma
because of asbestos fibers that he breathed into his lungs
as a teenager while cutting gaskets from gasket sheet
material manufactured by Garlock and Johns-Manville
Corp. Phillips’ attorneys, Troy D. Chandler, Charles
D. Finley and Samantha Flores of Williams Kherkher
Hart Boundas in Houston, said Phillips” mesothelioma
was caused by a rare type of asbestos called crocidolite
that was contained in Garlock’s and Johns-Manville’s
products. The case ended in a settlement from Garlock.

On June 4, 2012, Garlock sued the attorneys and law
firm, saying they committed fraud to boost the amount
of money they could receive from settling Phillips’ case.
Garlock alleges that at the same time the attorneys were
suing Garlock, they were pursuing claims for Phillips in
the bankruptcy case of ASARCO LLC and related enti-

ties that manufactured pipes that also contained

Our Copyright Policy

Subscribers are encouraged to copy sections of this
report for use in court submissions. You also are
welcome to copy a single article to send to a client
or colleague, and to copy and route our table of
contents.

However, it is a violation of our copyright to copy
substantial portions of this report for any other
reasons without permission. Illegal copying can
seriously undermine subscription-based publications
like ours; moreover, the Copyright Act of 1976
provides for damages for illegal copying.

If you wish to copy and distribute sections of the
report, simply contact the Editorial Director at (215)
988-7737 or Mealeylnfo@LexisNexis.com.

12

crocidolite. Garlock says it recently acquired ballots
that were cast in ASARCO’s bankruptcy case showing
that Phillips’ attorneys verified that he had been ex-
posed to ASARCO’s products.

Garlock says that when it requested in discovery in
Phillips’ case that his attorneys disclose any other expo-
sures to asbestos, the attorneys repeatedly signed dis-
covery responses concealing the exposures that were the
basis for their claims in ASARCO’s bankruptcy, even
though the attorneys were legally obligated to disclose
the exposures.

Motions For Judgment

The attorneys moved for judgment on the pleadings,
arguing that Garlock’s claims are barred by Texas law
and fail anyway because Garlock provided no evidence
to prove fraud. The attorneys also moved for summary
judgment, arguing that Garlock failed to raise a genuine
issue of material fact demonstrating any misrepresenta-
tion by the attorneys.

On Jan. 28, Bankruptcy Judge George R. Hodges
granted the attorneys judgment on Garlock’s claim
for negligent misrepresentation. However, the bank-
ruptcy judge denied the attorneys judgment on Gar-
lock’s fraud and civil conspiracy claims.

In addition, the bankruptcy judge denied the attor-
neys’ motion for summary judgment “without preju-
dice to Defendants’ right to re-assert the Motion at a
later time.”

Renewed Motion

In their renewed motion for summary judgment, the
attorneys again say the evidence shows that they made
no misrepresentations and that Garlock did not rely on
the attorneys’ representations in any event.

“Therefore, Plaintiffs cannot come forward with admis-
sible evidence to create a genuine issue of material fact
with respect to at least two of the essential elements
required to prove their claim of fraud,” the attorneys say.

And because Garlock cannot prove that fraud and its
conspiracy claim is premised on the existence of fraud,
the conspiracy claim fails as well, the attorneys say.

“Furthermore, because the individual defendants were
employees of Williams Kherkher Hart Boundas, LLP at
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the time of the events in question, the conspiracy claim
is impermissibly premised on the notion of an entity
conspiring with itself and must be dismissed for that
reason as well,” the attorneys argue.

Under Seal

The attorneys’ memorandum in support of their
motion was filed under seal, as was a joinder to the
motion and memorandum in support of the motion
filed by the Official Committee of Asbestos Personal
Injury Claimants.

The attorneys and law firm are represented by Ray-
mond E. Owens Jr. and Sara W. Higgins of Higgins &
Owens in Charlotte.

Garlock is represented by Garland S. Cassada, D. Bla-
ine Sanders, Jonathan C. Krisko and Richard C. Worf
Jr. of Robinson Bradshaw & Hinson in Charlotte.

The Official Committee is represented by Trevor W.
Swett I1I and Jeffrey A. Liesemer of Caplin & Drysdale
in Washington, D.C., Elihu Inselbuch of the firm’s
New York office and Travis W. Moon of Moon
Wright & Houston in Charlotte.

(Additional documents available: Bankruptcy Court’s
Jan. 28 order granting in part motion for judgment
on the pleadings. Document #48-130128-022R.
Bankruptcy Court’s Jan. 28 order denying motion
for summary judgment. Document #48-130128-
023R. Amended complaint. Document #48-120924-
002C. Answer. Document #48-120924-001W.) m

Bankruptcy Judge Rejects
Barclays’ Fee Enhancement

For Work On ASARCO Case
CORPUS CHRISTI, Texas — Barclays Capital Inc.
was adequately compensated for the 14 months of finan-
cial advisory services it provided in ASARCO LLC’s
bankruptcy case and is not entitled to a fee enhancement
because Barclays should have anticipated the compli-
cated developments in the case when it was hired, a
Texas federal bankruptcy judge held May 30 in taking
away a previously approved $975,000 fee enhancement
award on remand (In re: ASARCO LLC, etal., No. 05-
21207, S.D. Texas Bkcy.; See May 2013, Page 22).

(Supplemental findings of fact and conclusions of
law in Section C. Document #48-130624-008Z.)

‘Full-Payment’ Plan

Mining company ASARCO, a subsidiary of Grupo
Mexico, filed for Chapter 11 bankruptcy protection
in the U.S. Bankruptcy Court for the Southern District
of Texas in 2005. ASARCO then hired Lehman Bro-
thers as its financial adviser and investment banker.
In 2008, the Bankruptcy Court approved a $1 million
fee enhancement for Lehman for work related to
fraudulent-transfer proceedings that was outside the
scope of the engagement letter.

After Lehman filed its own Chapter 11 bankruptcy in
the U.S. Bankruptcy Court for the Southern District of
New York, Barclays acquired Lehman’s investment
banking and financial advisory businesses. Barclay’s
then renegotiated its work agreement with ASARCO,
signing an engagement letter that provided for a
monthly advisory fee of $225,000, up from $75,000
a month, and a transaction fee of $5 million.

ASARCO’s “full-payment” plan of reorganization was
confirmed in 2009, with creditors being paid 100 cents
on the dollar and ASARCO’s parent retaining owner-
ship of the company. Barclays then submitted a final fee
application requesting $1,202,500 for “unanticipated”
services, a $2 million “success fee” based on the overall
outcome of ASARCO’s reorganization and a $6 million
“auction fee” for Barclays™ assistance in marketing and
auctioning one of the bankruptcy estate’s largest assets.

In 2010, the Bankruptcy Court awarded Barclays
$975,000 under Section 328(a) of the U.S. Bankruptcy
Code for unanticipated services but denied Barclays’
request for the success fee and auction fee. Both sides
appealed to the U.S. District Court for the Southern
District of Texas, which affirmed all of the Bankruptcy
Court’s decisions.

On Remand

Both parties then appealed to the Fifth Circuit U.S.
Court of Appeals, which on Dec. 11, 2012, reversed
the $975,000 fee award, finding that the Bankruptcy
Court erred in awarding the enhanced fees because all of
the developments in the ASARCO bankruptcy proceed-
ing were “capable of being anticipated” within the mean-

ing of 11 U.S. Code Section 328(a) (ASARCO LICv.

13
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Barclays Capital Inc. [In The Matter of ASARCO
LLC], No. 11-41010, 5th Cir.; See December 2012,
Page 10). Barclays had abandoned its $6 million auction
fee claim, so the Fifth Circuit remanded the case to the
Bankruptcy Court to consider whether a success fee was

appropriate in light of the panel’s conclusion that the
$975,000 fee enhancement award was made in error.

On remand, ASARCO argued that Barclays was not
entitled to the award of a discretionary fee pursuant to
paragraph 6(f) of the Barclays engagement letter.
ASARCO said the Bankruptcy Court, in its original
ruling, correctly held that while Barclays contributed
to ASARCO’s successful reorganization, other factors
contributed much more to that success, such as a well-
timed and substantial rise in copper prices in 2009 and
a fraudulent conveyance action that resulted in one of
the largest actual damage awards in U.S. history that
returned $6 billion to $9 billion in stock in a Peru
copper company and $1 billion in cash to ASARCO.

Barclays argued that because it was compensated at far
below the market rate, it was entitled to a success fee
award of not less than $975,000, the original amount.

‘Paid Generously’

But in his supplemental findings, Bankruptcy Judge
Richard S. Schmidt agreed with the Fifth Circuit that
Barclays” work does not entitle it to an enhanced fee
under paragraph 6(f) of the engagement letter or a dis-
cretionary fee pursuant to Section 330 of the Bankruptcy
Code. The judge denied Barclays™ fee enhancement
claims in their entirety and dismissed its remaining fee
claims with prejudice.

“As the District Court observed, paragraph 6(f) ‘does
not mandate that a simple finding that [Barclays] pro-
vided creative advice and high-quality service automa-
tically entitled [it] to a discretionary fee,”” Bankruptcy
Judge Schmidt said. “After all, Barclays was hired to
do precisely that — to provide effective, creative, and
wide-ranging financial-advisory and investment-
banking services — and was paid generously to do so.
Barclays received ... a total of $8,150,000 for the
fourteen-month period.”

ASARCO is represented by Marty L. Brimmage Jr. and
Lacy M. Lawrence of Akin Gump Strauss Hauer &
Feld in Dallas and Benjamin L. Mesches of Haynes
and Boone in Dallas.

14

Barclays is represented by Kevin J. Terrazas of Yetter
Coleman in Austin, Texas.

(Additional documents available: ASARCO’s pro-
posed findings of fact and conclusions of law. Docu-
ment #48-130528-024X. Barclays’ proposed findings
of fact and conclusions of law. Document #48-
130528-025X. Fifth Circuit opinion. Document
#80-121219-027Z.) m

Asbestos Coverage Disputes
Between Flintkote, Insurers

Head To Binding Arbitration
WILMINGTON, Del. — A Delaware federal bank-
ruptcy judge on June 20 granted relief from the auto-
matic stay in The Flintkote Co.’s Chapter 11 case so
that Flintkote and certain London market insurance
companies can participate in binding arbitration to
resolve disputes over insurance coverage for asbestos
bodily injury claims (In re: The Flintkote Co., et al.,
No. 04-11300, D. Del. Bkey.).

(Order available. Document #48-130624-042R.)

Wellington Agreement

Facing more than 150,000 asbestos personal injury
claims, Flintkote and Canadian affiliate Flintkote
Mines Ltd. (collectively, Flintkote), filed for Chapter
11 protection in 2004 in the U.S. Bankruptcy Court
for the District of Delaware. Flintkote’s plan of reorga-
nization, which creates a trust under U.S. Bankruptcy
Code Section 524(g) to process and pay asbestos claims,
was confirmed Dec. 21, 2012, and is under appeal.

On May 24, Flintkote sought to lift the automatic stay
to pursue binding arbitration with respect to all asbestos-
related insurance coverage disputes between the debtor
and insurers Indemnity Marine Assurance Co., Win-
terthur Swiss Insurance Co. and INA UK (collectively,
the London companies).

Flintkote says that in the early 1980s, the London
companies subscribed to the same set of insurance poli-
cies issued in the London insurance market to provide
coverage to the debtor for asbestos-related claims. In
1985, Flintkote and the London companies entered
into an agreement concerning asbestos claims called
the Wellington agreement.
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Flintkote says that after asbestos and other claims
exhausted its insurance below the London policies in
2002, it began billing the London companies for
defense costs and indemnity payments for asbestos
claims that were filed and resolved by the debtor be-
fore its bankruptcy petition. However, Flintkote says,
the London companies refused and raised a number of
alleged defenses and offset claims, so Flintkote com-
menced an alternative dispute resolution (ADR) pro-
ceeding pursuant to the Wellington agreement.

Binding Arbitration

Flintkote says that it has engaged in mediation and
negotiation with the London companies in the first
stage of the ADR proceeding but has been unable to
resolve the disputes, so it seeks to move on to the next
steps of the process — binding arbitration and, if neces-

sary, appeal.

“Granting the requested relief from stay will not only
allow the Debtor to move forward with binding arbit-
ration in order to collect any amounts due on the out-
standing billings, but also to resolve all other disputes
relating to coverage for asbestos-related claims by per-
mitting the London Companies to assert any offsets or
counterclaims,” Flintkote says.

On June 14, the London companies filed a limited
response to Flintkote’s motion, saying that while they
dispute certain facts and legal conclusions presented by
Flintkote, they agree that the automatic stay should be
lifted to allow binding arbitration to proceed so the
insurance coverage issues can be resolved.

No Determination

In granting the motion, Bankruptcy Judge Mary F.
Walrath said that her order does not constitute a deter-
mination of any of the facts in dispute between Flint-
kote and the London companies.

The bankruptcy judge further held that lifting the auto-
matic stay does not “prejudice the rights and defenses of
the London Companies in the Arbitration, the [Federal
Arbitration Act] Action or in any other coverage matter
between the parties, and/or shall [not] have any pre-
clusive effect (via res judicata, collateral estoppel or
otherwise) in the Arbitration” or any other action.

Flintkote is represented by Kevin T. Lantry, Jeffrey E.
Bjork and Shawn C. Luna of Sidley Austin in Los

Angeles and Laura Davis Jones and James E. O’Neill
of Pachulski, Stang, Ziehl & Jones in Wilmington.

The London companies are represented by Kristi J.
Doughty of Whittington & Aulgur in Middletown,
Del., Michael A. Shiner of Tucker Arensberg in Pitts-

burgh and Fred L. Alvarez of Walker Wilcox Matousek
in Chicago.

(Additional documents available: Motion for relief
from stay. Document #48-130624-043M. Limited
response. Document #48-130624-044B.) m

Retiring Jurist Fitzgerald
Transfers Pittsburgh Corning

Chapter 11 Case

PITTSBURGH — Seven days after issuing final rulings
confirming the plan of reorganization for Chapter 11
debtor Pittsburgh Corning Corp. (PCC), Pennsylvania
federal Bankruptcy Judge Judith K. Fitzgerald, who is
retiring from the bench, on May 31 transferred the case

to another bankruptcy judge (In re: Pittsburgh Corning
Corporation, No. 00-22876, W.D. Pa. Bkcy.).

(Order available. Document #48-130624-001R.)

Plan Confirmation

PCC filed a voluntary petition for relief under Chapter
11 of the U.S. Bankruptcy Code in 2000 in the U.S.
Bankruptcy Court for the Western District of Penn-
sylvania as a result of hundreds of thousands of asbes-
tos personal injury claims. PCC’s reorganization plan
under Section 524(g) of the Bankruptcy Code provides
for the channeling of asbestos personal injury claims to
the multibillion dollar Pittsburgh Corning Corporation
Asbestos Personal Injury Settlement Trust for evalua-
tion and payment.

Bankruptcy Judge Fitzgerald, who twice denied confir-
mation of the plan, confirmed PCC’s revised plan over
the objections of nonsettling insurers Mt. McKinley
Insurance Co. and Everest Reinsurance Co. (collec-
tively, Mt. McKinley) and fellow Chapter 11 asbestos
products company Garlock Sealing Technologies LLC.
The bankruptcy judge held that the plan is insurance
neutral and that Mt. McKinley and Garlock do not
have standing to object to the plan.
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After entertaining motions for reconsideration on only
technical changes to her plan confirmation decision,
Bankruptcy Judge Fitzgerald on May 24 issued a
revised memorandum opinion (2013 Bankr. LEXIS
2124) and a final order confirming PCC’s plan. She
also issued orders denying requests by Mt. McKinley
for reconsideration of a previous plan denial ruling and
for a case management order to conduct discovery.

(Revised memorandum available. Document #48-
130624-002Z. Final plan confirmation order available.
Document #48-130624-003R. Order denying motion
for reconsideration available. Document #48-130624-
004R. Order denying motion for case management
order available. Document #48-130624-005R.)

Judgeship Vacancy

The bankruptcy judge then transferred PCC’s case
and any adversary actions to Chief Bankruptcy Judge
Thomas P. Agresti. The Bankruptcy Court posted the
judgeship vacancy created by Bankruptcy Judge Fitz-
gerald’s retirement and the application process for a

bankruptcy judgeship in October.

Bankruptcy Judge Fitzgerald was appointed to the
Bankruptcy Court in 1987 and reappointed to a second
14-year term in 2001. She served as chief judge from
2000 through 2004 and sits by designation in the U.S.
Bankruptcy Courts for the District of Delaware and the
U.S. Virgin Islands and formerly sat by designation in
the Eastern District of Pennsylvania.

Before her appointment to the bench, Bankruptcy
Judge Fitzgerald served nearly 12 years as an assistant
U.S. attorney in the Western District of Pennsylvania,
handling civil and criminal cases. She graduated from
the University of Pittsburgh and its School of Law.

Law School
According to a news release, Bankruptcy Judge Fitz-
gerald will join the full-time faculty of Indiana Insti-
tute of Technology’s new School of Law in Fort
Wayne, Ind.

“Indiana Tech is very excited to have Judge Fitzgerald
become a part of our community,” law school Dean Peter
C. Alexander said. “She is an excellent jurist whom I've
known, worked with, and respected for many years.”
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Bankruptcy Judge Fitzgerald has served as a lecturer
on the national, state and local levels for the National
Conferences of Bankruptcy Judges, the Pennsylvania
Bar Institute and other organizations. She also has
taught bankruptcy and commercial law courses as an
adjunct professor at the University of Pittsburgh School
of Law and conducted classes at the Duquesne Univer-
sity School of Law, both in Pittsburgh, and at the Uni-
versity of Miami. Alexander said “the judge is very
comfortable in the classroom, and our students will
benefit from her years of experience training lawyers
and law students.”

Next Chapter
Bankruptcy Judge Fitzgerald said she is looking forward
to “the next exciting chapter” in her career.

“I have always appreciated how difficult it is for stud-
ents to learn to think and act like lawyers and for pro-
fessionals to stay current in their practice areas. I am
devoted to finding ways to bridge the gap between
the theory of the law and how it plays out in the real
world,” she said. “A primary mission of Indiana Tech
Law School is to teach students to comprehend legal
theory through clinics, practicums, and in-class assign-
ments — something right in line with what I believe is
fundamental to legal education. I'm thrilled to have
this opportunity and look forward to meeting the inau-
gural class.”

PCCis represented by James J. Restivo Jr., David Zieg-
ler, Douglas E. Cameron and Andrew ]. Muha of Reed
Smith in Pittsburgh.

(Additional document available. Amended reorganiza-
tion plan. Document #48-120924-039X.) m

Asbestos Bankruptcy
Cases In Delaware

Get New Judges

WILMINGTON, Del. — The chief judge of the U.S.
Bankruptcy Court for the District of Delaware on
June 5 reassigned eight asbestos bankruptcy cases that
were assigned to Bankruptcy Judge Judith K. Fitzger-
ald, who retired at the end of May.
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(Order available. Document #48-130624-037R.)

Open/Closed
Four of the cases are open, and four are closed. The
open cases reassigned by Chief Bankruptcy Judge Kevin

Gross are:

e Inre: W.R. Grace & Co., etal.,, No. 01-1139, to
Bankruptcy Judge Kevin ]. Carey.

e In re: Federal-Mogul Global, Inc., et al., No. 01-
10578, to Bankruptcy Judge Christopher S. Sontchi.

e Inre: The Flintkote Company, No. 04-11300, to
Bankruptcy Judge Mary F. Walrath.

e Inre: Specialty Products Holding Corp., etal., No.
10-11780, to Bankruptcy Judge Peter J. Walsh.

The reassigned closed cases are:

e In re: Swan Transportation Company, No. 01-
11690, to Bankruptcy Judge Brendan L. Shannon.

e Inre: A-Best Products Company, Inc., No. 02-
12734, to Bankruptcy Judge Carey.

e In re: Combustion Engineering, Inc., No. 03-
10495, to Bankruptcy Judge Walrath.

In re: ABB Lummus Global, Inc., No. 06-10401,
to Bankruptcy Judge Walrath.

Status Of Cases

Among Bankruptcy Judge Fitzgerald’s recent rulings
are a May 20 decision setting Specialty Products’ asbes-
tos liability at $1.16 billion and a Dec. 21 ruling con-
firming Flintkote’s Chapter 11 plan of reorganization.
Both decisions are under appeal, as is the former bank-
ruptcy judge’s confirmation of W.R. Grace’s reorgani-
zation plan in 2011.

Federal-Mogul’s plan was confirmed in 2007, but the
case remains open. On June 17, Bankruptcy Judge
Sontchi issued an order requesting a status report
from the reorganized debtor and the Federal-Mogul
Global U.S. Asbestos Personal Injury Trust pursuant
to 11 U.S. Code Section 105(d).

(Order available. Document #48-130624-038R.) m

Federal Judge Again Affirms
Confirmation Of Thorpe’s

Section 524(g) Plan

LOS ANGELES — A California federal judge on
June 6 affirmed confirmation of the Chapter 11 plan
of reorganization for Thorpe Insulation Co. and sub-
sidiary Pacific Insulation Co. for a second time (In re

Thorpe Insulation Co., No. 10-1493, C.D. Calif.).

(Order available. Document #48-130624-036R.)

Previous Approvals

Thorpe and Pacific filed voluntary petitions for relief
under Chapter 11 of the U.S. Bankruptcy Code in
2007 in the U.S. Bankruptcy Court for the Central
District of California. In 2010, the Bankruptcy Court
confirmed Thorpe’s reorganization plan pursuant to
Section 524(g) of the Bankruptcy Code, and the U.S.
District Court for the Central District of California
affirmed the plan confirmation.

The plan established the Thorpe Insulation Settlement
Trust to pay current and future asbestos personal injury
claims. In establishing the plan and trust, the debtors
reached settlements with 13 insurers that provided for
more than $600 million in cash and securities to fund
the trust in exchange for releases of claims and protec-
tion of Section 524(g) injunctions. The debtors also
contributed to the trust.

In affirming the reorganization plan, the District Court
held that it was “insurance neutral,” so nonsettling
insurance companies did not have standing to object
to the plan. The court also held that the plan preempted

the insurers’ state law contract rights.

The plan became effective in October 2010, and imple-
mentation of the plan began. Also on the effective date,
the two debtors merged, and the surviving corporation,
Thorpe, was renamed Pacific Insulation Co.

On Remand

Two groups of nonsettling insurers then appealed the
District Court’s ruling to the Ninth Circuit, which in
January 2012 reversed in part approval of Thorpe’s plan
and remanded the case to the Bankruptcy Court so the
insurers” arguments could be heard. The appellate panel
held that because the plan could harm the nonsettling
insurers, it is not insurance neutral and, therefore, the
insurers had standing to object to it.
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At the time of the Ninth Circuit ruling, about $135
million had been transferred to the debtors’ asbestos
trust, and $15 million had been distributed to asbestos
claimants. On remand, Bankruptcy Judge Sheri Blue-
bond allowed the trust to continue to operate, and the
objecting insurers filed several appeals to the Ninth
Circuit of the bankruptcy judge’s orders on the trust’s
operation and post-remand reports.

The debtors then reached three settlements with the
remaining objecting insurers — National Fire Insur-
ance Company of Hartford, Continental Insurance
Co., Century Indemnity Co., Central National Insur-
ance Company of Omaha, Motor Vehicle Casualty
Co., Middlesex Insurance Co. and Sentry Mutual
Co. — that will provide a total of $93 million to the
asbestos trust.

Plan Confirmation

With no more objections to the plan for Bankruptcy
Judge Bluebond to consider, she held a one-day con-
firmation hearing and then on May 8 entered findings
of fact and conclusions of law in support of plan con-
firmation and an order confirming the debtor’s sixth
amended plan on remand (See May 2013, Page 7).
According to the findings, most of the plan’s modifica-
tions reflect implementation of the sale of the insurance
policies under the three settlements entered into during
the remand proceedings. The plan also designates the
insurers as settling asbestos insurers protected by the
plan injunctions. In addition, the revised plan includes
provisions concerning Medicare claims reporting.

The findings further state that the pending Ninth Cir-
cuit appeals by the last objecting insurers of the bank-
ruptcy judge’s trust operation rulings on remand will
be withdrawn once the latest reorganization plan be-
comes effective.

The debtors then filed a motion in the District Court
for affirmation of the bankruptcy judge’s plan confir-
mation, stating that the plan complies with the Ninth
Circuit’s remand and all applicable provisions of the
Bankruptcy Code.

All Respects

Judge Dale S. Fischer affirmed the confirmation order
in all respects, finding that the affirmation is in accor-
dance with 11 U.S. Code Section 524(g) and 28 U.S.
Code Section 1334(b) and that the requirements for
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issuance of the plan injunctions pursuant to Section

524(g) have been met.

Thorpe and Pacific are represented by Kenneth N.
Klee, Daniel J. Bussel and Thomas E. Patterson of
Klee, Tuchin, Bogdanoff & Stern in Los Angeles, Jer-
emy V. Richards and Henry C. Kevane of Pachulski
Stang Ziehl & Jones in Los Angeles and John A.
Lapinski of Clark & Trevithick in Los Angeles.

(Additional documents available: Motion to affirm
plan confirmation. Document #48-130528-034M.
Bankruptcy Court’s findings of fact and conclusions
of law in support of confirmation. Document #48-
130528-019X. Confirmation order. Document #48-
130528-020R. Sixth amended plan of reorganiza-
tion. Document #48-130325-030X. Motion for
order confirming plan of reorganization. Document
#48-130325-031M.) m

Chapter 11 Cases
For GIT, NARCO,

29 Affiliates Closed

PITTSBURGH — A Pennsylvania federal bank-
ruptcy judge on May 24 issued final decrees closing the
Chapter 11 cases of refractory products manufacturers
Global Industrial Technologies Inc. (GIT) and North
American Refractories Co. (NARCO) and 28 affiliates
(In re: Global Industrial Technologies, Inc., et al., No.
02-21626, and In re: North American Refractories Co.,
etal., W.D. Pa. Bkey.).

(Order available. Document #48-130624-019R.)

Reconfirmed

GIT, NARCO and the related entities filed voluntary
bankruptcy petitions in 2002 in the U.S. Bankruptcy
Court for the Western District of Pennsylvania due to
hundreds of thousands of asbestos personal injury
claims.

In 2007, Bankruptcy Judge Judith K. Fitzgerald con-
firmed the debtors’ plan of reorganization over objec-
tions of insurance companies, which appealed to the
Third Circuit U.S. Court of Appeals. In 2011, in a 6-
4 en banc opinion, the Third Circuit held that the
insurers had standing to object to the plan (In re: Global
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Industrial Technologies, Inc., et al., No. 08-3650, 3rd
Cir.; See May 2011, Page 4). After the U.S. Supreme

Court denied GIT’s bid for certiorari, the Third Circuit
remanded the case to the Bankruptcy Court to conduct
“a more searching review” of the insurers’ allegations of
collusion between the debtors and counsel for silica
claimants.

After the remand, the debtors and the objecting insur-
ers entered into settlement agreements under which the
insurers agreed to withdraw all of their remaining objec-
tions to the reorganization plan. The bankruptcy judge
then reconfirmed the plan, finding that the Third Cir-
cuit’s concerns about the legitimacy of a bankruptcy
trust to resolve silica personal injury claims were “un-
founded, mistaken, and without record support” (See
February 2013, Page 4).

‘Leave The Shadows’

The reorganization plan, which became effective
April 30, creates several trusts, including a $330 million
asbestos trust and the $39 million silica trust.

On May 13, the debtors sought a final decree, saying
that the cases should be closed because they are fully
administered and the plan is substantially consum-
mated. The debtors said that pursuant to the plan’s
terms, they have satisfied or waived the conditions to
substantial consummation — such as funding the trusts
and issuing stock — and made all distributions to unse-
cured creditors.

(Motion for final decree available. Document #48-
130624-020M.)

The debtors said that the cases are fully administered
because the confirmation orders are final and nonap-
pealable and the reorganized debtors have paid allowed
claims of unsecured creditors and assumed the day-to-
day business operations and management decisions of
the debtors. In addition, the debtors said, there are no
unresolved motions, contested matters or adversary
proceedings in the bankruptcy cases.

“Although there remains a remote possibility that this
Court may be asked to determine issues in connection
with the Plans in the future, the Bankruptcy Cases of
the Reorganized Debtors have been fully administered
and should be closed,” the debtors said. “As one court
explained, there comes a ‘time for the [d]ebtor to get on
with its business and leave the shadows of the court.””

28 Affiliates

Bankruptcy Judge Fitzgerald granted the motion, find-
ing that the reorganized debtors’ estates have been fully
administered and that issuing a final decree is appro-
priate under Section 350(a) of the U.S. Bankruptcy
Code and Bankruptcy Rule 3022.

In addition to GIT and NARCOQO, the final decree closes
the bankruptcy cases of InterTec Co., I-Tec Holding
Corp., Tri-Star Refractories Inc., Harbison-Walker
Refractories Co., Indresco International Ltd., Harbison-
Walker Refractories Europe Ltd., Harbison-Walker
International Refractories Inc., Global Industrial Tech-
nologies Service Co., GPX Corp., GIX Foreign Sales
Corp., Global Processing Systems Inc., TMPSC Inc.,
GPX Forge Inc., GPX Forge-Acquisition Inc., GPX
Forge-U Inc., A.P. Green Industries Inc., A.P. Green
Services Inc., APG Development Corp., Detrick Refrac-
tory Fibers Inc., APG Refractories Corp., Intogreen Co.,
A.P. Green International Inc., A.P. Green Refractories
Inc., Lanxide Thermocomposites, Chiam Technologies
Inc., RHI Refractories America Inc., RHI Services Inc.,
and RHI America Receivables Corp.

The debtors are represented by James J. Restivo, Robert
P. Simons, David Ziegler, Andrew Muha, Luke Size-
more, Greg Taddonio, Ron Frank and Leo Hitt of
Reed Smith in Pittsburgh.

(Additional documents available: District Court’s order
affirming plan confirmation. Document #48-130422-
026R. Motion for order affirming plan confirmation.
Document #48-130422-027M. Bankruptcy Court’s
findings of fact and conclusions of law confirming
plan. Document #48-130225-011Z. Bankruptcy
Court’s revised confirmation order. Document #48-
130225-012R. Third Circuit’s 2011 decision. Docu-
ment #48-110523-009Z.) m

Reinsurer Says Insurer
Did Not Give Prompt Notice

Of Yarway Asbestos Claims

NEW YORK — A reinsurer argues in a May 22 brief
in New York federal court that it should be granted judg-
ment on the pleadings because its reinsured did not supply
prompt notice of an underlying asbestos-related loss invol-
ving new Chapter 11 bankruptcy debtor Yarway Corp.
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(Century Indemnity Company, as successor-in-interest

to California Union Insurance Company v. Global Rein-

surance Corporation of America, as successor-in-interest

to Constitution Reinsurance Corporation, No. 13-cv-
0797, S.D. N.Y.).

(Brief in support of motion for judgment on the
pleadings available. Document #12-130607-006B.)

Century Indemnity Co., as successor in interest to Cali-
fornia Union Insurance Co., sued Global Reinsurance
Corporation of America, as successor in interest to Con-
stitution Reinsurance Corp., in the U.S. District Court
for the Southern District of New York on Feb. 4, claim-
ing that Global failed to honor certain reinsurance bill-
ings. Century brought a claim of breach of contract

against Global.

Century notes that it insured Yarway, which filed a
voluntary Chapter 11 petition in April due to thousands
of asbestos personal injury claims (See May 2013, Page
11), and reinsured the policies under two facultative
reinsurance certificates issued by Global.

Century explains that it disputed its liability under the
policies for certain asbestos claims but settled with Yar-
way for $24 million in exchange for full release of all
claims under the policies.

Global filed counterclaims in which it notes that Cen-
tury advised it that Century was first notified of Yar-
way’s asbestos claims when Yarway sent a letter to a
company affiliated with Century in 2004.

First Notified

“Century first notified Global of the underlying asbes-
tos liabilities . . . by letter dated January 3, 2006,” Glo-
bal notes.

Global counterclaimed for declaratory relief concerning
notice condition precedent.

In its brief in support of its motion for judgment on the
pleadings, Global says, “The reinsurance contracts
between GLOBAL and Century ... unambiguously
require — as an expressed condition precedent — that
Century ‘promptly’ provide GLOBAL with a ‘definitive
statement of loss’ on certain claims that involve ‘death,
serious injury or lawsuit.””
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“By 2004, Century became aware of claims involving
‘death([s], serious injur[ies] or lawsuit[s]’ in connection
with the policies that GLOBAL reinsured. Century,
however, failed to provide GLOBAL with the required
‘definitive statement of loss at that time,” Global claims.

“Instead, Century waited until January 2006 to provide
GLOBAL with its first notice of the claims,” Global says.

Delay

“Century’s delay in notifying GLOBAL of the Yarway
asbestos claims constitutes a breach of the condition pre-
cedent in the reinsurance contracts,” Global contends.

“New York law is clear that when a cedent breaches a
condition precedent of a reinsurance contract, the rein-
surer is entitled to judgment in its favor,” Global says,
citing Constitution Reins. Corp. v. Stonewall Ins. Co.

(980 F. Supp. 124 [S.D. N.Y. 1997]).

“Because the law is clear and because the relevant facts
are established by the pleadings, GLOBAL is entitled
to judgment on the pleadings,” Global argues.

Entire Action

“[Bly granting this motion, the Court will resolve the
entire action. Century’s single-count complaint alleges
that GLOBAL breached the Certificates by not paying
Century’s billings. If GLOBAL receives judgment on
its counterclaim based on Century’s breach of the con-
dition precedent in the Certificates, it would necessarily
follow that GLOBAL’s obligations on the Certificates
never arose, and Century would be entitled to no relief
on its complaint,” Global contends.

Century is represented by Harry P. Cohen and Michael
Keith Robles of Crowell & Moring in New York.

Global is represented by David Louis Pitchford and
Daniel Steven Brower of Pitchford Law Group in
New York and Bonny S. Garcha and Mark Sheridan
of Bates Carey Nicolaides in Chicago. m

Bankruptcy Judge Approves
Deal Between Insurer,

Former Refractory Companies
OAKILAND, Calif. — A deal that will provide nearly
$800,000 to a trust to pay asbestos personal injury
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claims filed against two defunct refractory manufac-
turers received final approval June 1 from a California
federal bankruptcy judge (In re CFB Liquidating Cor-
poration, f/k/a Chicago Fire Brick Co., et al., No. 01-
45483, N.D. Calif. Bkcy.).

(Order available. Document #48-130624-017R.)

Chapter 11

Chicago Fire Brick Co. in Chicago and Wellsville Fire
Brick Co. in Wellsville, Mo., once made ceramic refrac-
tory products for use in high-temperature furnaces and
other industrial equipment. Some of their products
contained asbestos. Facing more than 20,000 asbestos
personal injury claims asserting millions of dollars of
liability, the companies’ successors, CFB Liquidating
Corp. and WFB Liquidating Corp., filed for Chapter
11 protection in 2001 in the U.S. Bankruptcy Court
for the Northern District of California. The debtors’
parent, National Refractories and Minerals Corp., and
two National Refractories affiliates filed voluntary
Chapter 11 petitions on the same day.

CFB’s plan of reorganization, filed in 2009, received
objections from insurers. CFB and WFB then filed a
joint plan, which was last modified on June 1, 2012.
The companies received 4,374 ballots from holders of
Class 3 Bar Date asbestos personal injury claims and 664
ballots from holders of Class 4 Supplemental Bar Date
asbestos personal injury claims, all in favor of the plan.

Bankruptcy Judge Roger L. Efremsky held a confirma-
tion hearing and issued a decision and order confirming
the plan (See September 2012, Page 4). The plan cre-
ated the CFB/WFB Liquidating Trust, to which all
asbestos personal injury claims will be channeled for
resolution. The plan also includes proposed insurance
policy buyback settlement agreements with four insur-
ance carriers that will provide $16 million in initial
funding for the trust.

Medicare Provisions

One of the insurers, ACE Property & Casualty Insurance
Co., filed a motion April 26 in the joint bankruptcy case
for approval of the final, executed version of the settle-
ment between ACE, the debtors and the trust. ACE says
that since the reorganization plan was confirmed, the
settlement agreement was modified, although the settle-
ment amount of $797,296.54 is the same.

(Motion for final approval of settlement available.
Document #48-130624-018M.)

ACE says that the main focus of the modifications
was to more closely conform the original settlement
agreement to the final terms of the reorganization
plan and to incorporate Medicare-related provisions
that are included in a settlement with another insurer,
Safety National Casualty Co., that was negotiated after
the original settlement agreement was drafted.

ACE says that the changes to the settlement agreement
“are non-material and do not affect the economics of
the settlement with ACE” as approved by the confirma-
tion order.

In approving the revised settlement nunc pro tunc to the
date of the confirmation order, Bankruptcy Judge
Efremsky said that a hearing was held May 29 on the

agreement and that no objections to the deal were filed.

Counsel

ACE is represented by Armen K. Hovannisian of Aiwa-
sian & Associates in Los Angeles, Leonard P. Goldber-
ger of Stevens & Lee in King of Prussia, Pa., and John
D. Demmy of Stevens & Lee in Wilmington, Del.

The debtors are represented by John Kennedy of Liner
Grode Stein Yankelevitz Sunshine Regenstreif & Tay-
lor in Los Angeles and Joseph D. Frank and Jeremy C.
Kleinman of FrankGecker in Chicago.

(Additional documents available: Decision confirming
reorganization plan. Document #48-120924-0147Z.
Confirmation order. Document #48-120924-015R.
Reorganization plan. Document #48-120924-016X.) m

G-l Holdings Settles
Response, Cleanup Claims

For New Jersey Sites

NEWARK, N.J. — Reorganized Chapter 11 debtor G-I
Holdings Inc. will pay more than $28,000 to settle
claims related to environmental damage at sites in New
Jersey, according to a stipulation and order entered
May 21 in New Jersey federal bankruptcy court (In re:
G-1Holdings. Inc., etal., Nos. 01-30135 and 01-38790,
D. N.J. Bkey.).
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(Stipulation and order available. Document #48-
130624-021R.)

Passaic River

G-I and a subsidiary, ACI Inc. (collectively, G-I), filed
voluntary petitions in 2001 in the U.S. Bankruptcy
Court for the District of New Jersey for relief under
Chapter 11 of the U.S. Bankruptcy Code. The cases
have been jointly administered, and the debtors’ eighth
amended joint plan of reorganization was approved in

2009.

In 2008, Tierra Solutions Inc. and Maxus Energy
Corp. filed claims in G-I's bankruptcy case for an
unknown amount for response and cleanup costs
related to the remediation of the Passaic River and
other areas in New Jersey.

In 2011, the reorganized debtors filed an omnibus
objection to environmental claims pursuant to Section
502(b) of the Bankruptcy Code and Rules 3001 and
3007 of the Federal Rules of Bankruptcy Procedure.
Under the environmental objection, the debtors
objected to the Tierra and Maxus claims on various
bases.

Final Satisfaction

To avoid continued expense and the risk of prolonged
litigation concerning the Tierra and Maxus claims, the
parties negotiated and agreed to settle the claims,
according to a stipulation and order signed by Bank-
ruptcy Judge Rosemary Gambardella.

Under terms of the settlement, the reorganized debtors
will pay the claimants $28,294 in full and final satis-
faction of their claims within 30 days of the date of the
order. Once the settlement amount is paid, the claims
will be expunged and removed from the claims register,
and both parties will release all claims against each

other.

G-I is represented by Dennis J. O’Grady and Mark E.
Hall of Riker, Danzig, Scherer, Hyland & Perretti in
Morristown, N.J., and Martin J. Bienenstock, Judy
G.Z. Liu and Timothy Q. Karcher of Proskauer Rose
in New York.

Tierra and Maxus are represented by Charles M. Crout
of Andrews Kurth in Washington, D.C. m
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W.R. Grace To Pay
$63,000 For Kentucky

Superfund Site Claim

WILMINGTON, Del. — A defunct aluminum man-
ufacturer’s claim against Chapter 11 debtor W.R. Grace
and Co. for more than $63,000 in remediation costs for
a Kentucky Superfund site will be paid as an allowed,
unsecured claim in W.R. Grace’s bankruptcy, accord-
ing to a claim settlement notice and stipulation filed
May 28 in Delaware federal bankruptcy court (In re:
W.R. Grace & Co., etal., No. 01-1139, D. Del. Bkcy.).

(Notice available. Document #48-130624-013X. Sti-
pulation available. Document #48-130624-014P.)

Green River Superfund Site

W.R. Grace and 61 affiliates (collectively, Grace) filed
voluntary petitions for relief under Chapter 11 of the
U.S. Bankruptcy Code in 2001 in the U.S. Bankruptcy
Court for the District of Delaware. Confirmation of
Grace’s plan of reorganization is under appeal in the

Third Circuit U.S. Court of Appeals.

W.R. Grace and National Aluminum Corp. (NAC) are
among the more than 150 potentially responsible par-
ties (PRPs) identified by the U.S. Environmental Pro-
tection agency for a former hazardous waste disposal
site and landfill in Daviess County, Ky., known as
the Green River Superfund Site.

According to the Kentucky Department for Environ-
mental Protection, waste from Kentucky industries was
disposed of at the facility from 1978 to 1984, some of
which was generated by a W.R. Grace facility in Owens-
boro. NAC, its parent company, Avatex Corp., and four
affiliates filed their own Chapter 11 petitions in 2002 in
the U.S. Bankruptcy Court for the Northern District of
Texas. Their reorganization plan, confirmed in 2003,
created the Avatex Liquidating Trust for liquidation of
the debtors’ estates.

Proof Of Claim

In 2007, Grace agreed to pay more than $34 million to
the EPA to settle environmental claims for pollution
cleanup costs at 32 sites, including the Green River Site.
As part of the settlement, NAC was designated a PRP
entity entitled to receive payments or distributions from
Grace in satisfaction of allowed claims.
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NAC filed a proof of claim in 2003 in Grace’s bank-
ruptcy case asserting an unsecured nonpriority claim
against the debtors in the amount of $63,921.62 arising
from environmental response costs relating to the
Green River Site.

According to the stipulation resolving the matter,
NAC’s claim will be allowed as an unsecured, prepeti-
tion, nonpriority claim against the Chapter 11 estates
of the debtors in the full amount of the claim and will
be paid in the same manner as all other similarly situ-
ated general unsecured claims pursuant to Grace’s reor-
ganization plan.

In return, NAC “agrees that it is forever barred, estop-
ped, and enjoined from asserting any additional pre-
petition claims against the Debtors with respect to
any costs relating to the Green River Site,” the stip-
ulation states. The stipulation was executed by the

Avatex Liquidating Trust as disbursing agent on behalf
of NAC.

Counsel

Grace is represented by John Donley and Adam Paul of
Kirkland & Ellis in Chicago, Laura Davis Jones, James
E. O'Neill, Kathleen P. Makowski and Timothy P.
Cairns of Pachulski Stang Ziehl & Jones in Wilming-
ton and Roger J. Higgins of Law Offices of Roger
Higgins in Chicago.

NAC is represented by Robert H. Stone, trustee of the
Avatex Liquidating Trust. m

Successor Future Claimants’
Representative Appointed

In W.R. Grace Case

WILMINGTON, Del. — The attorney for the long-
time future claimants’ representative (FCR) in W.R.
Grace and Co.’s bankruptcy case will now represent
the claimants following the death of the FCR, a federal
bankruptcy judge in Delaware ruled May 30 (In re:
W.R. Grace & Co., etal.,, No. 01-1139, D. Del. Bkcy.).

(Interim order available. Document #48-130624-
006R.)

David T. Austern
W.R. Grace and 61 affiliates (collectively, Grace) filed
voluntary petitions for relief under Chapter 11 of the

U.S. Bankruptcy Code in 2001 in the U.S. Bankruptcy
Court for the District of Delaware. Confirmation of
Grace’s plan of reorganization under Section 524(g)
of the Bankruptcy Code is under appeal in the Third
Circuit U.S. Court of Appeals.

David T. Austern was appointed the FCR in 2004.
Austern, who also served as general counsel to the Man-
ville Personal Injury Settlement Trust, FCR in Com-
bustion Engineering Inc.’s bankruptcy and a consultant
to the trustees of the North American Refractories Co.
asbestos trust, died May 16.

On May 24, Grace moved to appoint Roger Frankel,
a partner at Orrick, Herrington & Sutcliffe in Wash-
ington, D.C., as Austern’s successor. Frankel, who also
represented Austern in the Combustion Engineering
case, served as Austern’s lead counsel throughout his
term as FCR in Grace’s case and is therefore “uniquely
suited” to succeed him in protecting the rights of those
harmed in the future by any of the debtors’ asbestos
products, Grace says.

(Motion to appoint successor FCR available. Docu-
ment #48-130624-007M.)

‘No Disruption’

“To be sure, no other law firm or person has the insti-
tutional knowledge that Mr. Frankel and other lawyers
at Orrick have with respect to the issues faced and
decisions rendered by Mr. Austern and his counsel in
these Chapter 11 Cases,” Grace says. “Accordingly,
appointing Mr. Frankel as the successor [personal
injury] Future Claimants’ Representative will result in
a seamless transition and occasion no disruption as
these Chapter 11 Cases near their ultimate conclusion.”

Grace says Frankel’s contributions to the debtors’
Chapter 11 case includes his involvement in: contested
asbestos liability estimation litigation proceedings;
negotiations leading up to a global settlement that
formed the basis for the reorganization plan; negotia-
tion, drafting and finalization of the terms of the plan
and related plan documents; extended litigation leading
to confirmation of the plan; briefing and argument of
the plan on appeal to the District Court; and briefing
and preparation for oral argument in the appeal to the
Third Circuit.
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In her order appointing Frankel as FCR, Bankruptcy
Judge Judith K. Fitzgerald said it is advisable that a
successor FCR be appointed “due to the exigencies of
the case including but not limited to the fact that oral
argument before the Court of Appeals for the Third
Circuit is scheduled for June 17, 2013.”

Final Order

The bankruptcy judge said her interim order appoint-
ing Frankel as successor FCR nunc pro tunc to May 16
will become a final order on June 14 if no objections are

filed by then.

Grace is represented by John Donley and Adam Paul of
Kirkland & Ellis in Chicago, Laura Davis Jones, James
E. O’Neill, Kathleen P. Makowski and Timothy P.
Cairns of Pachulski Stang Zichl & Jones in Wilming-
ton and Roger J. Higgins of Law Offices of Roger
Higgins in Chicago. m
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Veteran Asbestos Bankruptcy
Attorney Appointed To

Represent Yarway Claimants

WILMINGTON, Del. — A Delaware federal bank-
ruptcy judge on May 28 approved a request by new
Chapter 11 debtor Yarway Corp. to name veteran asbes-
tos bankruptcy attorney James L. Patton Jr. as the legal
representative for future asbestos claimants in the bank-

ruptey case (In re: Yarway Corporation, No. 13-11025,
D. Del. Bkey.).

(Order available. Document #48-130624-015R.)

Asbestos Claims

Yarway, a former manufacturer of parts for the steam
power industry, filed a voluntary Chapter 11 petition
April 22 in the U.S. Bankruptcy Court for the District
of Delaware. The company says that more than 10,000
asbestos personal injury claims were asserted against it
in the last five years and that it paid more than $128
million in asbestos settlement costs in those years,
including more than $18 million in the current fiscal
year. Yarway says it has 5,000 to 10,000 creditors and
faces $100 million to $500 million in liabilities.

Yarway is a wholly owned indirect subsidiary of Swiss
holding company conglomerate Tyco International
Ltd. Yarway says that it filed for Chapter 11 protection
because its insurance coverage for asbestos claims is
drained while the claims continue to be filed.

Yarway also filed a motion to appoint Patton as the future
claimants’ representative (FCR), retroactive to the date
of Yarway’s petition. Patton is chairman of Young
Conaway Stargatt & Taylor and a partner in the bank-
ruptcy and corporate restructuring group of the Wil-
mington firm.

‘Vigorous And Faithful’

Patton served as FCR in Leslie Controls Inc.’s asbestos
bankruptcy case and for the Celotex Asbestos Settle-
ment Trust. He continues to serve as FCR in the asbes-
tos bankruptcy case of United Gilsonite Laboratories,
whose plan of reorganization awaits confirmation. In
addition, Patton and his firm have represented the FCR
in a dozen past asbestos bankruptcy cases and currently
represent the FCR in five such cases, including those of
The Flintkote Co. and Pittsburgh Corning Corp.
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In support of his nomination to serve as FCR in Yar-
way’s case, Patton filed a brief May 24 titled “The Role
of the Future Claimants’ Representative in Reorganiza-
tions Under Section 524(g) of the Bankruptcy Code.”

(Brief available. Document #48-130624-016B.)

“The appointment of an FCR is the only constitutionally-
permissible means to discharge future claims and to satisfy
Future Claimants’ rights to due process,” Patton said. “It
is axiomatic that due process requires notice ‘reasonably
calculated under the circumstances to: (i) apprise the
interested parties of the pending case; and (ii) provide
them with enough information to prepare and present a
response.” Moreover, in instances where the rights of uni-
dentifiable parties are affected, due process is best served
where procedures are utilized which ensure that such
parties receive ‘vigorous and faithful vicarious representa-
tion.” Here, the FCR will provide such representation for
the future claimants.”

Bankruptcy Judge Brendan L. Shannon approved the
appointment of Patton as FCR, saying that it is in the
best interest of Yarway and its estate.

Counsel
Patton is represented by Robert S. Brady, Edwin J.

Harron, Sara Beth A.R. Kohut and Michael S. Neiburg
of Young, Conaway, Stargatt & Taylor.

Yarway is represented by Norman L. Pernick, J. Kate
Stickles and Therese A. Scheuer of Cole, Schotz, Mei-
sel, Forman & Leonard in Wilmington and Larry J.
Nyhan, Kenneth P. Kansa, Dennis M. Twomey and
Allison Ross Stromberg of Sidley Austin in Chicago.

(Additional documents available: Motion to appoint
FCR. Document #48-130528-005M. Chapter 11
petition. Document #48-130528-001X.) m

A.L. Burbank Trustee
Says Company May Have

Money To Pay Creditors

NEW YORK — New Chapter 7 debtor A.L. Bur-
bank & Co. Ltd. may have funds available in its estate
to make distributions to creditors, according to a letter
from the Chapter 7 trustee and subsequent June 6

notice of possible payment of dividends and last date
to file claims (In re: A.L. Burbank & Company, Ltd.,
No. 13-11147, S.D. N.Y. Bkcy.).

(Notice available. Document #48-130624-034X. Let-
ter available. Document #48-130624-035X.)

Unknown Asbestos Liability

A.L. Burbank, a New York steamship and maritime
company that is a defendant in 28 cases in a multidistrict
asbestos litigation (In_re: Asbestos Products Liability
Litigation [No. VI], MDL No. 02-875, E.D. Pa.),
filed a voluntary petition for relief under Chapter 7 of
the U.S. Bankruptcy Code on April 12 in the U.S. Bank-
ruptcy Court for the Southern District of New York.

In the petition, A.L. Burbank lists estimated assets of
$3,938.23 and liabilities of $290,000. The assets con-
sist of $1,187.98 in a bank account and $2,750.25 in
75 shares of common stock of MetLife Inc., and the
liabilities consist of cash advances from Shipcentral Ltd.
in New York, which owns 100 percent of the debtor’s
common stock.

A.L. Burbank says it also has unknown liabilities from
the MDL cases in which it is a defendant. However, in
its notice of filing the petition, the company states that
the asbestos cases are now enjoined by the automatic
stay imposed by Section 362 of the Bankruptcy Code.

Proofs Of Claim

Although A.L. Burbank says that it has no income from
the operation of its business, Chapter 7 trustee Alan
Nisselson says in his May 31 letter to the Bankruptcy
Court clerk that “there may be funds in the Debtor’s
case that may be used to make distributions to cred-
itors.” Therefore, Nisselson asked the clerk to send to
creditors a notice of possible dividend and to issue a bar
date for claims.

The clerk then sent out the notice, stating: “As a result
of the administration of the debtor’s estate, a dividend
to creditors now appears possible.” According to the
notice, creditors must file proofs of claim whether or
not the debrt is included in the list of creditors filed by
A.L. Burbank. The proofs of claim must be filed by
Sept. 4.

A.L. Burbank is represented by Nancy Lynne Kourland
and Sanford P. Rosen of Rosen & Associates in New
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York and Harold W. Henderson, Richard C. Binzley
and Susan K. Dirks of Thompson Hine in Cleveland.

(Additional document available. Chapter 7 petition.
Document #48-130422-035X.) m

United Gilsonite Receives
Extension For Unused

$8.2 Million Credit Facility
WILKES-BARRE, Pa. — A Pennsylvania federal bank-
ruptcy judge on June 6 gave Chapter 11 debtor United
Gilsonite Laboratories (UGL) another year to have
access to an $8.2 million post-petition credit facility
after UGL said that while it had not yet drawn any
funds on the facility, it needed continued access to
the financing while working on a plan of reorganization
(In re: United Gilsonite Laboratories, No. 11-2032,
M.D. Pa. Bkey.).
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(Order available. Document #48-130624-022R.)

DIP Agreement

Wood and masonry finishing products manufacturer
UGL filed a voluntary Chapter 11 petition in 2011
in the U.S. Bankruptcy Court for the Middle District
of Pennsylvania due to asbestos personal injury claims.
The company, in Dunmore, Pa., continues to operate
as a debtor-in-possession.

Two months after filing for bankruptcy, UGL received
approval from Bankruptcy Judge Robert N. Opel II for
a debtor-in-possession (DIP) credit agreement with
PNC Bank NA in the form of a revolving credit facility
of up to $8.2 million. In exchange for making the
proceeds of the DIP financing available to UGL,
PNC Bank was granted a superpriority administrative
expense claim and a senior, first-priority lien on all

UGL property as collateral.

UGL said it would use the DIP financing to fund its
working capital and general corporate needs and pay
fees, costs and expenses for administration its bank-
ruptcy “to ensure its ability to operate through the
pendency of this Chapter 11 Case and to successfully
reorganize.”

Sufficient Liquidity

UGL filed a reorganization plan in September 2012
that includes establishment of a trust under Section
524(g) of the Bankruptcy Code to pay asbestos personal
injury claims. The trust is to be funded in part by a $2
million contribution from UGL and an $8 million
promissory note from the company. The trust funding
also includes $1.75 million from UGL shareholders

and cash from insurance proceeds.

On May 10, UGL sought a retroactive one-year exten-
sion of the DIP credit agreement with PNC Bank,
which had expired March 23. In exchange for the exten-
sion, UGL will pay PNC a $40,000 agreement amend-
ment fee, the debtor said.

(Motion available. Document #48-130624-023M.)

UGL said that although it has had no need to draw any
funds from the DIP facility, the company needs contin-
ued access to its credit line under the facility to ensure its
ability to operate through the bankruptcy case.
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“Without obtaining a postpetition credit facility prior
to the approval of the Plan and the Debtor’s exit from
bankruptcy, the Debrtor is concerned that its cash on
hand and operating revenues may not provide sufhicient
liquidity to satisfy its operating and administrative
expenses during the pendency of this Case,” UGL
said. “Accordingly, the Debtor needs access to the
line of postpetition financing provided by the DIP
Facility to conclude this Case in a manner that will
maximize the value of the Debtor’s estate for the benefit
of its creditors.”

Amended Plan

UGL said it hopes to reach an agreement with the
asbestos creditors committee and the future claimants’
representative on an amended reorganization plan and
have the plan confirmed within the one-year DIP facil-
ity extension period.

Bankruptcy Judge Opel granted the motion in its en-
tirety, finding that there is “good and sufficient cause”
to extend the credit agreement.

UGL is represented by Mark B. Conlan, Frank J.
Vecchione and Karen A. Giannelli of Gibbons in New-
ark, N.J.

(Additional document available. Plan of reorganiza-
tion. Document #48-121126-011X.) m

Widow, Son Of Meso Victim
Withdraw Bid To Alter

Pittsburgh Corning Injunction

PITTSBURGH — A Pennsylvania federal bank-
ruptcy judge on May 24 withdrew a motion filed by a
mesothelioma victim’s relatives seeking to modify the
injunction in the Chapter 11 case of Pittsburgh Corning
Corp. (PCC) so they could pursue claims against PCC
affiliate PPG Industries Inc. The motion was withdrawn
at the request of the relatives who had filed a notice of
withdrawal of the motion a day before, stating only that
they had resolved their dispute with PPG (In re: Pitts-

burgh Corning Corporation, No. 00-22876 [Pittsburgh

Corning Corp. v. Jerry Sonnier, et al., No. 00-2161],
W.D. Pa. Bkey.; See December 2012, Page 17).

(Order available. Document #48-130624-011R.
Notice of withdrawal of motion available. Document
#48-130624-012X.)

State Court Action

Facing hundreds of thousands of asbestos personal
injury claims, PCC filed a voluntary petition in 2000
for relief under Chapter 11 of the U.S. Bankruptcy
Code in the U.S. Bankruptcy Court for the Western
District of Pennsylvania. The debtor’s plan of reorga-
nization, which establishes a multibillion dollar trust to
resolve current and future asbestos claims, received final
confirmation May 24 from Bankruptcy Judge Judith K.
Fitzgerald.

When PCC filed its Chapter 11 petition, it also filed
an adversary complaint against Jerry Sonnier and other
asbestos plaintiffs seeking injunctive relief from its
asbestos liability, including derivative liability for its
products. The Bankruptcy Court issued a temporary
restraining order enjoining the commencement and
continuation of pending and future asbestos-related
claims against the debtor and its two affiliates and share-
holders, PPG and Corning Inc. After a series of orders
extending the injunction, the court ordered that it
remain in effect until 30 days after PCC’s reorganiza-
tion plan is confirmed.

Rosa and Gary Blum, the widow and son of Osias Blum,
filed a lawsuit in Texas state court seeking damages for
Osias Blum’s death from mesothelioma in 2001 and
survival damages for his estate. The Blums alleged that
Osias Blum contracted his fatal disease through his
exposure to dust from asbestos-containing insulation
products, including PPG’s Pyrocal, while working for

years in a warehouse.

‘Moot’ Motion

In December 2012, the Blums filed a motion in the
adversary proceeding to modify to dissolve the injunc-
tion in PCC’s bankruptcy case, arguing that because
PCC’s reorganization plan does not call for claims such
as theirs against PPG to be channeled to an asbestos
trust for resolution, the injunction was no longer needed.

PPG objected to the motion, saying that there were
no new facts or “dire circumstances” that would warr-
ant altering the injunction. PPG further argued that the
Blums’ claims implicate liability insurance coverage

that PPG shares with PCC and is part of the debtor’s

reorganization.
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In their May 23 notice of withdrawal of the motion, the
Blums state: “Movant and PPG have reached a resolu-
tion of this matter and so this motion is now moot.”

Bankruptcy Judge Fitzgerald withdrew the motion
without comment.

Counsel

The Blums are represented by Charles S. Siegel of
Waters & Kraus in Dallas.
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PPG is represented by David F. McGonigle, Michael S.
Nelson and David M. Aceto of K&L Gates in Pitts-
burgh. PCC is represented by James ]. Restivo Jr.,
Douglas A. Cameron, Andrew J. Muha and David
Ziegler of Reed Smith in Pittsburgh.

(Additional documents available: Motion to modify
injunction. Document #48-121218-006M. PPG’s
objection to the motion. Document #48-121218-
007B.) m
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[Editor’s Note: Complete coverage of these cases appeared
in Mealey’s Litigation Report: Asbestos and Mealey’s
Litigation Report: International Asbestos Liability.
The reports provide comprehensive coverage of asbestos
and international asbestos litigation. Customer Support:

1-800-833-9844.]

California Jury
Awards $27,342,500

In Take-Home Asbestos Case

OAKLAND, Calif. — A California jury on June 5
imposed $11 million in punitive damages on a company
accused of exposing a worker’s wife to asbestos, bringing
the total award to $27,342,500 (Rose-Marie and Martin

Grigg v. Owens-Illinois Inc., No. RG12629580, Calif.
Super., Alameda Co.).

Rose-Marie and Martin Grigg sued numerous com-
panies in the Alameda County Superior Court, alleging
that she suffered exposure to asbestos on clothing her
husband wore home from work. Martin Grigg worked
as an insulator for a company that used Owens-
Illinois Inc.’s Kaylo-brand insulation between 1950
and 1958.

At trial, only the Griggs™ claims against Owens-Illinois
remained.

The jury awarded the Griggs $27,342,500 consisting of
$12 million in pain and suffering, $4 million in loss of
consortium, $342,500 in economic damages and $11

million in punitive damages.

(Punitive damages verdict sheet available. Document
#01-130619-008V.) m

Top Court Won’t Review
Reversal Of $17.4M Verdict

Against Ship Owner

RICHMOND, Va. — The U.S. Supreme Court on
June 10 declined to review a divided Virginia Supreme
Court ruling that exclusion of evidence of a shipyard’s
knowledge of the dangers of asbestos required reversing
ajury’s $17.4 million verdict against a ship owner (Con-
nie Minton v. Exxon Mobil Corp., No. 12-1319, U.S.
Sup.).

The Mintons petitioned the U.S. Supreme Court for
review after Virginia’s top court concluded in January
that although mesothelioma sufferer Rubert Minton
demonstrated that ship owner Exxon Mobil Corp.
had duty to protect him from asbestos, the $17.4 mil-
lion verdict against it must be reversed based on the
judge’s improper exclusion of evidence of the shipyard’s
knowledge and conduct from the trial.

The court also reversed a $12.5 million punitive award,
later reduced to $5 million, to Minton and Linda C.
Minton.

The Mintons filed suit under the Longshore and
Harbor Workers’ Compensation Act (LHWC) in the
Newport News Circuit Court, alleging that nume-
rous defendants’” conduct exposed him to the asbestos
that caused his mesothelioma. Minton claimed expo-
sure while employed as a repair supervisor on commer-
cial vessels at Newport News Shipbuilding from 1966
to 1977.

At trial, only the Mintons’ claims against Exxon Mobil
remained. The Mintons claimed that during Bert
Minton’s employment at Newport News Shipbuilding,
he worked on 17 Exxon commercial oil tankers. They
claimed that although Exxon took steps to protect its
refinery workers beginning in 1937, it did not take the

same precautions for shipyard workers or crew members.
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During the three-week trial, Exxon argued that under
the LHWC, the duty to protect the workers fell to the
shipyard and not the ships’ owner. The jury awarded
$12 million in compensatory damages, $12.5 million
in punitive damages and $430,961 in medical damages,
plus interest. Connie Minton continued the action after
her husband’s death. Post-trial motions were denied
except that the punitive damages were reduced to $5
million, leaving a $17.4 million verdict.

Exxon appealed. The Virginia Supreme Court found
sufficient evidence from which a jury could conclude
that Exxon maintained active control over the worksite
and owed a duty to the decedent.

However, Virginia’s top court said the trial judge
improperly excluded evidence regarding the shipyard’s
knowledge and its remediation efforts, which go to the
question of whether Exxon had a duty to intervene and
protect the decedent, the court said.

(Orders list available. Document #01-130619-010X.) m

California Top Court Agrees
To Decide Whether Asbestos

Supplier Had Duty To Warn

LOS ANGELES — The California Supreme Court on
June 12 agreed to hear a case involving a more than $5
million verdict against an asbestos fiber supplier on
failure-to-warn claims and whether procedural errors
prevented granting it post-verdict relief, according to

its docket (William Webb and Jacqueline Webb v. Spe-
cial Electric Company Inc., No. $209927, Calif. Sup.).

William and Jacqueline Webb filed suit in the Los
Angeles County Superior Court against numerous
companies whose conduct allegedly exposed William
Webb to asbestos. The Webbs claimed that the expo-
sure occurred while William Webb was working with
asbestos-containing friction products and Transite pipe.

The case proceeded to trial, and a jury found for Special
Electric Co. Inc. on the product liability claims and for
the Webbs on the failure-to-warn and negligence
claims. Special Electric allegedly brokered sales of asb-
estos to Johns-Manville for use in its Transite pipe.

30

The jury awarded the couple $5,004,695, consisting of
$1,004,695 in economic damages to William Webb,
$2 million in noneconomic damages to William Webb
and $2 million to Jacqueline Webb for loss of consor-
tium. The jury apportioned 18 percent of the liability
to Special Electric and issued a defense verdict for Pep
Boys Manny Moe & Jack of California. The trial judge
converted Special Electric’s pretrial motions for nonsuit
and directed verdict to a motion for judgment notwith-
standing the verdict (JNOV). Concluding that Special
Electric had no duty to warn the more sophisticated
Johns-Manville, the judge granted the motion. The
Webbs appealed.

In reversing, a majority of the Second District Court of
Appeal found that the judge violated legislative guide-
lines in granting Special Electric’s motion. Although
judges are free to grant JNOV motions, they must
first provide notice to the parties and wait 15 days
from the entry of judgment, the majority said.

In its April 22 petition for review, Special Electric
argued that “there should be no duty to warn a sophis-
ticated manufacturer of dangers it already knows.” Spe-
cial Electric argued that Johns-Manville was the largest
supplier of raw asbestos in the United States between
1920 and the 1970s and that there is no question that it
was a sophisticated user fully aware of the hazards. m

New York Justice: Railroad
Owed Duty To Cashier

At Company-Exclusive Diner

NEW YORK — A railroad can be held liable for asbes-
tos exposures suffered by a cashier at a diner operated
exclusively for the employees of that railroad, a New
York justice held in an opinion posted June 6 (Morton

Frieder and Rosalind Frieder v. Long Island Railroad,
etal., No. 190212/12, N.Y. Sup., New York Co.).

New York Supreme Court Justice Sherry Klein Heitler
said “it is evident that [the defendant] controlled the
circumstances of the diner and was in the best position
to identify and remedy the dangerous condition.”

Morton and Rosalind Frieder filed suit in April 2012
claiming that Morton Frieder contracted mesothelioma
after exposure to asbestos.
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The Frieders alleged that Morton Frieder suffered his
exposure while employed as a cashier at the Dashing
Dan Diner. The diner was a small trailer located near
the Long Island Railroad’s Morris Park maintenance
facility. The Frieders claimed that Dashing Dan pro-
vided exclusive dining services for the Morris Park
employees, which included electricians, carpenters,
machinists and metal workers. The Frieders claimed
that Morton Frieder suffered his exposure when the
Long Island Railroad employees wore their asbestos-
covered clothing into the diner.

Defendants Long Island Railroad and Metropolitan
Transportation Authority (collectively, LIRR) moved
for summary judgment, arguing that there was no evi-
dence that Morton Frieder actually suffered exposure to
asbestos and that it owed no duty to prevent Morton
Frieder’s alleged exposure.

However, Justice Heitler noted that LIRR prohibited
entry onto its facility and controlled the work condi-
tions within. Further, LIRR provided heat and power
to the diner and its employees constituted 100 percent
of the diner’s patrons, Justice Heider said.

(Opinion available. Document #01-130619-004Z.) m

Australian Court Vacates
$1.3 Million Meso Verdict

For Transportation Worker
SYDNEY, Australia — An Australian appeals court on
June 3 vacated a $1,318,506.24 verdict awarded to a
former public transportation worker for his mesothe-
lioma, allowing an appeal filed by the State of New
South Wales in relation to certain damages that were
awarded for gratuitous domestic services he provided to
family members (State of New South Wales v. Perez,
No. [2013] NSWCA 149, New South Wales App.).

Mario Hernan Perez worked for the Public Transporta-
tion Commission of New South Wales. In 1987, the
commission removed and replaced an asbestos roof at a
bus depot without preventing workers from inhaling
asbestos. Perez subsequently contracted mesothelioma.
The State of New South Wales inherited the liabilities
of the commission under the Transport Administration
Act 1988.

Perez sued the state in the Dust Diseases Tribunal of
New South Wales (DDT). Judge J.P. Curtis accepted
that Perez’s mesothelioma was caused by asbestos expo-
sure at work. The state argued that tumors on Perez’s
spine were not the result of his mesotheolioma. How-
ever, Judge Curtis found that the tumors were the result
of mesothelioma.

Judge Curtis awarded Perez $1,318,506.24 in damages
from the state and found that Perez was entitled to
$290,000 in general damages, plus interest and
$11,400 for the loss of expectation of life. The judge
ordered the state to pay Perez $10,280.40 for past gra-
tuitous care and $9,971 for future care.

Judge Curtis found that Perez’s wife was entitled to
$65,873.64 for her own future care. In addition, he
awarded two of Perez’s grandchildren $742,543.79
and two other grandchildren a total of $186,187.40

in damages.

The state appealed to the Court of Appeals of New
South Wales. The state argued that the trial court mis-
construed Section 15B, specifically Section 15B(2)(d),
of the Civil Liability Act for “gratuitous domestic ser-
vices,” or services provided to family members. The
appeals court said Perez’s claim was handled in three
categories. The first category included an award of
damages for Marlene Perez, the claimant’s wife. The
second category involved an award of damages for Per-
ez’s two grandchildren in relation to care he provided
them. The third category involved an award of damages
for two additional grandchildren.

The appeals court said the state focused on paragraph
(d) of Section 15B, which requires that the need be
“reasonable in all the circumstances.”

(Judgment available. Document #64-130618-003X.) m

English Justice Finds
Mesothelioma Was Not Caused By

Playground Asbestos Exposure

LONDON — After finding that there was not suffi-
cient evidence to prove that a woman’s mesothelioma
was caused by exposure to asbestos that came from a
demolition site next to a playground that she played at
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as a child, an England and Wales justice on June 13
dismissed her claim for damages against a local council
and a contractor (Penelope Garner v. Salford City
Coungil, et al., No. [2013] EWHC 1573 [QB], Eng-
land and Wales High, QBD).

Penny Garner was diagnosed with mesothelioma in
May 2011. Garner claimed that she was exposed to
asbestos as a child, during the demolition of The Seed-
ley Baths, which were located next to her school and its
playground. Garner could not recall any other instance
of asbestos exposure in her life.

Garner sued the Salford City Council, which owned
the swimming baths and commissioned their demoli-
tion, and P. McGuiness and Co. Ltd., the demolition
contractors, in the England and Wales High Court,
Queen’s Bench Division, seeking damages for her
mesothelioma.

The council submitted that fact finding in mesothelioma
claims in which the asbestos exposure is low presents

32

various challenges. Citing the ruling in Sienkiewicz v.
Greif (UK) Ltd. ([2011] 2 AC 229), Justice Sir Brian
Richard Keith said, “There are cases where, as a matter of
justice and policy, a court should say that the evidence
adduced (whatever its type) is too weak to prove any-
thing to an appropriate standard, so that the claim

should fail.”

Justice Keith said there were several problems with
Garner’s case, including that the action was not one
of primary exposure or even secondary exposure. Justice
Keith said Garner’s alleged exposure occurred while she
was playing on a playground and was a case of by-
stander exposure. Justice Keith said the action also
involved a demolition, which generated dust. The
dust that Garner was exposed to did not necessarily
contain asbestos, and witnesses were recalling events
that occurred about 35 years ago and were not particu-
larly memorable, Justice Keith said.

(Judgment available. Document #64-130618-
005X.) m
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Introduction

In 2009, we began compiling detailed information on
asbestos bankruptcy trust activity from publically avail-
able sources. Our initial work served as the foundation
for the 2010 study by the RAND Institute for Civil
Justice on Asbestos Bankruptcy Trusts that included
trust asset and compensation data through 2008."
Since then we have consulted on issues related to asbes-
tos bankruptcy trust compensation and governance for
defendants and insurers, provided resources to the Gov-
ernment Accountability Office (‘GAQO?) for their 2011
study on the asbestos bankruptcy trust system, and
provided legislative testimony on asbestos trust transpar-
ency bills at both the state and federal level.

Last year we published a Mealey’s commentary based
on trust information and data through 2011 to serve
as a brief update to the comprehensive work pre-
viously conducted by RAND.? The following com-
mentary is a continuation of our work with data and
information through 2012. While detailed informa-
tion about individual claims made to and payments
made from asbestos trusts is limited, this paper
intends to serve as a resource by providing a general

overview of the information that is currently disclosed
by the 524(g) asbestos trust compensation system.
The paper will summarize the latest financial and
claim information provided by the trusts through
their 2012 annual reports, including changes in
trust payments made to current and future asbestos
claimants, and the ratio of payments to malignant and
non-malignant claimants. It will also highlight statis-
tics on the operations and current governance of
asbestos trusts, including examples of information dis-
closure policies that have been the focus of recent
legislative efforts intended to provide a greater level
of transparency to trust activities and claim filings.

The statistics and other information in this paper are
derived from the publicly available documentation
produced by various asbestos bankruptcy trusts estab-
lished pursuant to Section 524(g) of the U.S. bank-
ruptcy code and the publicly available documentation
produced during the proceedings of various Section
524(g) bankruptcy reorganizations.

Background

In the three decades since Johns Manville and UNR
Industries filed the first asbestos bankruptcy cases,
nearly 100 companies have filed for bankruptcy pro-
tection due, in part, to asbestos litigation.” The vast
majority of these companies utilized section 524(g) to
reorganize and establish a bankruptcy trust to pay
current and future asbestos claimants and channel
claims away from the reorganized company. Today,
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many of these companies have emerged from the
524(g) bankruptcy process leaving in their place doz-
ens of trusts funded with tens of billions in assets to
pay claims. Since 2006 more than 30 trusts have been
created through bankruptcy reorganization, funding
the trust system with an additional $20 billion in as-
sets. From 2006 through 2012 the entire trust system
has paid out over $15 billion to asbestos claimants,
with remaining assets as of yearend totaling over $18
billion.* In addition, there is approximately $11 to
$12 billion in proposed funding from bankruptcies

still pending confirmation.’

With that amount of money at stake, it is not surpris-
ing that there has been recent state and federal legis-
lative efforts as well as growing interest from academic
researchers and the press aimed at examining the
transparency of asbestos bankruptcy trusts and what
is currently known about 524(g) bankruptcies. Courts
in the civil justice system have echoed similar interest
in asbestos trust transparency as those entities strive to
properly allocate liability in the underlying tort

Exhibit 1: Trust Yearend Assets

$30.0

litigation between both culpable solvent companies
and bankruptcy trusts.

Bankruptcy trust assets

Asbestos bankruptcy plans formed under section
524(g) involve the creation of trusts designed to com-
pensate similarly situated current and future asbestos
plaintiffs in an equitable manner.® The trusts are often
funded with cash, reorganized debtor stock, insur-
ance, and other assets provided by the debtor com-
pany (or parent company), and exist to expeditiously
pay current and future claims. Beginning with the
codification of section 524(g) in 1994 and predomi-
nantly during the years 2000-2003, nearly 70 com-
panies filed for bankruptcy protection.” Today, over
$18 billion in assets currently reside in the trust sys-
tem. Another $11 to $12 billion in additional assets is
designated for trusts pending completion of the
524(g) bankruptcy reorganization process.” Exhibit
1 shows the growth of the trust system over time
and the assets earmarked for pending but not yet
confirmed 524(g) trusts.
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*Estimated present value of proposed fimding based on bankrupicv disclosures
*¥* 45 reported in financial statements and does not include deferred fimding. Asof2012
this deferred funding amount is estimated to be a least $640million (see exhibit 2)
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Exhibit 2: Confirmed Trust Annual Financial Activity (dollars in millions)

‘ 2006

2009 ‘ 2010

2012"

Balance 2007 2008 2011° Total
Beginning Assets $7,641 | $21,217 | $23,117 | $18,660 | $19,907 | $18,810 | $17,986
Funding Received | $12,081 $2,944 $1,055 $3,078 $640 $795 $286 $20,879
Investment
Gains/Income $897 $670 | ($1.971)% $2,363 $1,306 $766 $1,449 $5,480
Other Additions $1,223 ($16) (370) $25 ($58) ($86) ($77) $941
Claim Payments ($463) | ($1,450) | ($3.360) [ ($3,927) [ ($32,779) | (82,041) | (§1,251) | ($15,270)
Trust Expenses (895) ($132) ($156) (8$147) ($180) (8176) ($172) | (8$1,057)
Taxes/Other
Deductions ($68) ($115) $44 ($145) ($26) ($81) ($150) ($541)
Ending Assets $21,216 | $23,118 | $18,660 | $19,907 | $18,810 | $17,986 | $18,072

Deferred funding and settlements'’ $638

Current Confirmed Trust Assets | $18,710

*Includes 3166 million in special dividends received by the Armstrong World Industries Asbestos PI
Settlement Trust that we previously classified as "Other Additions" in our 2012 commentary.

Exhibit 2 shows how rapidly the trust compensation
system has grown in recent years. As of yearend 2005,
the entire trust system only had $8 billion in assets.
From 2006 through 2012, asbestos trust assets have
grown by more than $27 billion while paying out over
$15 billion to claimants. Including operational costs
and other non-claim expenses, the net growth in trust
assets since 2005 has exceeded $10 billion.

In 2012, asset levels remained relatively constant as
claim payments dropped to $1.25 billion and were
completely offset by $1.45 billion in realized and
unrealized investment gains and income. In fact, the
trust system has recovered from the 2008 recession by
earning over $5.9 billion in realized and unrealized
investment gains and income since 2009 for an annual
return on investment (“ROI”) of nearly 8%. Taking
into account the 2008 recession the trust system as a
whole has earned an annual ROI of approximately 4%
since 2006. Exhibit 3 summarizes the weighted-
average asset allocation from 2007 through 2012 for
15 of the largest trusts as measured by total fair market
value of investments as of yearend 2012."* The 2012
fair market value of investments totaled over $15 bil-
lion across the 15 trusts, representing more than 80%
of confirmed trust assets. The data shows that trusts

tend to allocate a majority of assets in conservative
fixed income holdings as opposed to equities that
are subject to more potential volatility. The data
also shows that while many trusts emerge from bank-
ruptcy with significant equity in the reorganized
debtor, most of those shares are liquidated following

confirmation.

Bankruptcy trust claim payments

As the bankruptcy trusts assets have grown over time,
so have payments to asbestos claimants. Beginning in
2006, dozens of trusts came “online” and distributed
over $15 billion in claim payments through 2012.
This dramatic increase in claim payments was due,
in part, to the resolution of substantial claim inven-
tories that built up during the lengthy bankruptcy
process, some of which dated back to the late 1990s
and included tens of thousands of non-malignant
claims. As illustrated in Exhibit 4, as these claim
inventories have been paid down the amount of aggre-
gate annual claim payments has decreased signifi-
cantly. However, annual claim payments should
increase once the pending bankruptcies of Pittsburgh
Corning, North American Refractories (“NARCO?),
and W.R. Grace are confirmed and trusts are estab-

lished to begin paying claims.'”
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Exhibit 3: Trust average asset allocation from 2007 through 2012
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Non-Debtor Promissary
Alternatives

Debtor Promissary

0% 20%

In the thirteen years since the bankruptcy wave began,
the trust system has paid out over $18 billion to clai-
mants with an additional $5 to $6 billion paid by
certain debtors prior to confirmation as part of bank-
ruptcy pre-packaged (“Pre-Pack”) settlement negotia-
tions. These Pre-Pack payments were not made
through an operating trust. The largest contributor
to Pre-Pack payments was Halliburton, which com-
mitted $2.7 billion in Pre-Pack funds around 2004. It
is more common today for Pre-Pack payments to be
negotiated pre-confirmation but the assets sufficient
to cover the cost of these settlements are funded to
the trust post-confirmation for immediate distribu-
tion. For example, the T H Agriculture & Nutrition,
LLC Industries Asbestos Personal Injury Trust dis-
tributed nearly $400 million in Pre-Pack negotiated
payments in the months following the trust’s effective
date in fourth quarter of 2009. In these instances the
Pre-Pack payments are reported on trust annual
reports and accounted for in Exhibit 4 as part of
Confirmed Trust Claim Payments.

Bankruptcy trust claim valuation

The procedures that determine the payment an indi-
vidual claim will receive are outlined for each trust in
documents typically titled Trust Distribution Proce-
dures (“TDP”).'* These procedures describe the pro-
cesses in which claims are reviewed, qualified, and
paid if compensable. A TDP will provide a list of com-

pensable disease categories that may range from
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malignant asbestos-related injuries such as mesothe-
lioma and lung cancer to less severe non-malignant
respiratory injuries such as asbestosis and pleural

plaques.

Trusts typically provide two processes under which
a claim can be qualified and paid. The first process
is often referred to as “Expedited Review” and is based
on a minimum set of presumptive medical and expo-
sure criteria. Claims that qualify for payment and
file under Expedited Review will receive a schedule
amount that is not negotiated. Alternatively, many
trusts will offer an “Individual Review” option allow-
ing for claim amounts up to a published maximum.
Factors that determine the actual amount an Indivi-
dual Review claim receives may include, but are not
limited to, age at diagnosis, jurisdiction, and settle-
ment history of the plaintiffs counsel.'” The average
amount for all claims paid under either Expedited or
Individual Review is often represented by a published
average, representing the most likely amount for a
typical claim. Trusts that are unable to pay claimants
100% of the specified claim amount will establish a
“Payment Percentage” that uniformly reduces the
actual payment by a fixed percentage.

Trust Payment Percentages are subject to change over
time based on projections of future claim obligations. If
future liability expectations increase, then trusts will
likely decrease individual claim payments in an attempt
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Exhibit 4: Trust and Bankruptcy Pre-Pack Claim Payments
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*Pre-pack settlement amounts for Combustion Engineering, NARCO, DII (Halliburton), Congoleum and
Pfizer (Quigley). These amounts paid or committed outside of the 524(g) Trust funds total between 35 and $6

billion.

to maintain assets far enough into the future to be in a
position to pay all claims in an equitable manner. Con-
versely, if future liability expectations decrease, then
trusts will likely increase individual claim payments.
This is done to maximize claim payments while ensuring
that trust assets will be sufficient to pay all future clai-
mants. For many trusts, when payments increase, prior
claimants are given retroactive, or “True-Up” pay-
ments equal to the difference between what they
previously received from the trust and what the trust
is currently paying similarly situated claimants. As
a result, there is no downside risk to pursing pay-
ment from a trust as quickly as possible. Rather, there
is only downside risk of waiting to pursue a trust claim
as values may decrease over time. Exhibit 5 summa-
rizes the Payment Percentages for the twenty-seven
trusts that have made Payment Percentage adjustments
since 2008.

To quantify the impact these changes in Payment
Percentages can have on net claim payments, Exhibit
6 summarizes the net claim payment for 6 large trusts
(8 potential payments) that were processing and
paying claims at the Delaware Claims Processing
Facility (“DCPF”) as of 2008. Significant decreases
in Payment Percentages result in a decline of nearly
40% in net claim payments to a claimant collecting all
8 potential payments across the 6 trusts. In fact, the
average Payment Percentage across all trusts weighted
by each trust’s annual claim payments has decreased
by 30% since 2008.

Bankruptcy trust payments to malignant and
non-malignant claims

Of the $18.7 billion in current and deferred confirmed
trust assets, $16.4 billion is associated with twenty-three
trusts that govern annual aggregate claim payments to
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Exhibit S: Summary of Payment Percentage Changes as of Yearend

nitial 12/31 12/31 12/31 12/31 12/31

Pay% | 2008 2009 2010 2011 2012
A-Best Asbestos Settlement Trust 3.6% 3.6% 17.4% | 17.4% | 17.4% | 17.4%
API, Inc. Asbestos Settlement Trust 13.5% | 13.5% | 55.0% | 55.0% | 30.0% | 30.0%
ARTRA 524(g) Asbestos Trust 7.5% 7.5% 7.5% 7.5% | 0.5% | 0.5%
Babcock & Wilcox Company Asbestos PI
Settlement Trust 34.0% | 34.0% | 15.0% | 15.0% | 11.9% | 7.5%
C. E. Thurston & Sons Asbestos Trust 40.0% | 40.0% | 40.0% | 40.0% | 80.0% | 25.0%
Celotex Asbestos Settlement Trust '° 12.0% | 14.1%* | 14.1% | 9.4% | 9.4% | 9.4%
Combustion Engineering 524(g) Asbestos PI Trust | 48.3% | 48.3% | 48.3% | 48.3% | 48.3% | 44.0%
DII Industries, LLC Asbestos PI Trust 100% | 100% | 52.5%* | 52.5% | 52.5% | 52.5%
Eagle-Picher Industries PI Settlement Trust 31.9% | 38.0% | 38.0% | 38.0% | 31.0% | 31.0%
G-I Asbestos Settlement Trust 8.6% -- 8.6% 8.6% | 74% | 7.4%
H. K. Porter Asbestos Trust 4.6% 4.6% 6.3% 63% | 6.3% | 4.0%
J.T. Thorpe Settlement Trust 50.0% | 40.0% | 40.0% | 45.0% | 45.0% | 45.0%
JT Thorpe Company Successor Trust 18.5% | 38.0% | 57.0% | 57.0% | 57.0% | 57.0%
Kaiser Asbestos PI Trust 39.5% | 39.5% | 39.5% | 39.5% | 35.0% | 35.0%
Keene Creditors Trust 1.1% 1.1% 1.1% 0.8% | 0.8% | 0.8%
Lummus 524(g) Asbestos PI Trust 100% | 100% 100% | 100% | 10.0% | 10.0%
Manville PI Settlement Trust 10% 7.5% 7.5% 7.5% | 7.5% | 7.5%
NGC Bodily Injury Trust '® 55.6% | 55.6% | 55.6% | 55.6% | 18.0% | 18.0%
Owens Corning Fibreboard Asbestos PI Trust - FB
Subfund 25.0% | 25.0% | 11.0% | 11.0% | 9.5% | 7.6%
Owens Corning Fibreboard Asbestos PI Trust - OC
Subfund 40.0% | 40.0% | 10.0% | 10.0% | 10.0% | 8.8%
Plibrico Asbestos Trust 1.1% 8.5% 8.5% 85% | 1.2% | 1.0%
Raytech Corporation Asbestos PI Settlement Trust 20% | 2.0% 20% | 2.0% | 0.8% | 0.8%
Shook & Fletcher Asbestos Settlement Trust 65.0% | 100% 100% | 100% | 100% | 70.0%
T H Agriculture & Nutrition Industries Asbestos PI
Trust 100% - 100% | 100% | 30.0% | 30.0%
U.S. Gypsum Asbestos PI Settlement Trust 19 45.0% | 45.0% | 45.0% | 30.0% | 30.0% | 20.0%
UNR Asbestos-Disease Claims Trust 18.6% | 1.1% 1.1% 1.2% | 0.8% | 0.8%
Western MacArthur-Western Asbestos Trust 31.5% | 40.0% | 40.0% | 44.0% | 44.0% | 44.0%

*Amendments to TDP increasing gross payment values in conjunction with, or in lieu of a Payment
Percentage change. See endnote for more detail.
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Exhibit 6: Net Mesothelioma Claim Payments from DCPF trusts (dollars in thousands)

12/31 12/31 12/31 12/31 12/31

2008 2009 2010 2011 2012

Armstrong World Industries Asbestos PI Settlement Trust

$26 $26 $26 $26 $26

Babcock & Wilcox Company Asbestos PI Settlement Trust $41 $18 $18 $14 $9

Celotex Asbestos Settlement Trust

$18 $18 $12 $12 $12

DII Industries, LLC Asbestos PI Trust - Halliburton

$29 $40 $40 $40 $40

DII Industries, LLC Asbestos PI Trust - Harbison-Walker

$68 $96 $96 $96 $96

Owens Corning Fibreboard Asbestos PI Trust — FB Subfund $45 $20 $20 $17 $14

Owens Corning Fibreboard Asbestos PI Trust - OC Subfund $108 $27 $27 $27 $24

United States Gypsum Asbestos PI Settlement Trust

$101 | §$101 $68 $68 $45

Total Net Payment

$437 | $346 | $306 | $300 | $265

Percent Change from 2008

=~ 21% | 30% | 31% | 39%

malignant and non-malignant claim groups through
the application of a Claims Payment Ratio. The Claims
Payment Ratio mandates that a percentage of annual
claim payments are made to either Category A or
Category B claims as defined in the Trust Distribution
Procedures. In all cases, Category A claims include
malignant disease categories, and in most cases also
include severely disabling asbestosis claims. Conversely,
Category B claims typically include less impaired or
unimpaired non-malignant claims. For the group of
twenty-three trusts, the Category A Claim Payment
Ratio ranges from as low as 60% to as high as 90%
with an average of 73.4% when weighted by 2012
year end trust asset balances. At a minimum, this
means that nearly $4.4 billion in confirmed trust
assets are earmarked for less impaired non-malignant
asbestosis and pleural claims. Exhibit 7 summarizes
these figures.

Exhibit 8 summarizes trust claim payments by disease
groupings since 2008. Many trusts choose not to dis-
close disease or disease groups for claim payments
made to pre-petition or Pre-Pack settlements that
are distributed through the trust. As a result there
are significant payments made to claims with no dis-
ease or disease group classification and are denoted as

“Not Specified” in Exhibit 8. Absent payments made

to the Not Specified group, Exhibit 8 suggests that at
minimum $2.6 billion in payments have been made
since 2007 to non-malignant claims. Assuming that
the payments made to the Not Specified group were
distributed at the same ratio as the malignant and
non-malignant groups (-76%/24%) then the total
amount paid to non-malignant claims during the per-

iod would be over $3.5 billion.

The percent of total payments made to non-malignant
claims has decreased since 2007 as large inventories of
non-malignant claims once pending litigation prior to
and during bankruptcy reorganizations continue to be
paid down. In fact, since 2009 the ratio of malignancy
to non-malignancy payments has been relatively con-
stant at 82%, suggesting that many of the trust Claim
Payment Ratios may need to be adjusted to allow more
annual funding for malignant claims.

As noted previously, detailed information about indivi-
dual claims made to and payments made from asbestos
trusts is limited. Furthermore, most trusts choose
not to report injury level statistics beyond the disease
groups summarized in Exhibit 8. In fact, of the hun-
dreds of annual reports we reviewed, only 54 annual
reports across 13 trusts provided injury level statistics
on the number of claims paid and corresponding
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Exhibit 7: Summary of Trust Claim Payment Ratios (dollars in millions)

2012 YE
Assets Category A  Category B

AC&S Asbestos Settlement Trust $282 82.9% 17.1%
Armstrong World Industries Asbestos PI Settlement Trust $2,653 65.0% 35.0%
ARTRA 524(g) Asbestos Trust $24 65.0% 35.0%
ASARCO LLC Asbestos PI Settlement Trust $1,034 90.0% 10.0%
Babcock & Wilcox Company Asbestos PI Settlement Trust $645 62.0% 38.0%
Burns and Roe Asbestos PI Settlement Trust $154 60.0% 40.0%
Christy Refractories Asbestos PI Trust $17 90.0% 10.0%
Combustion Engineering 524(g) Asbestos PI Trust $951 87.0% 13.0%
Congoleum Plan Trust $235 75.0% 25.0%
DII Industries, LLC Asbestos PI Trust $2,091 60.0% 40.0%
Federal Mogul U.S. Asbestos PI Trust *' $780* 63.1% 36.9%
G-I Asbestos Settlement Trust $618 85.0% 15.0%
J.T. Thorpe Settlement Trust $149 90.0% 10.0%
Kaiser Asbestos PI Trust $746 70.0% 30.0%
Leslie Controls, Inc. Asbestos PI Trust $63 80.0% 20.0%
Lummus 524(g) Asbestos PI Trust $29 80.0% 20.0%
Owens Corning Fibreboard Asbestos PI Trust $323 80.0% 20.0%
Motors Liquidation Co. PI Trust $1,088 65.0% 35.0%
Plibrico Asbestos Trust $115 65.0% 35.0%
T H Agriculture & Nutrition Industries Asbestos PI Trust $501 80.0% 20.0%
Thorpe Insulation Company Asbestos PI Settlement Trust * $543* 84.0% 16.0%
U.S. Gypsum Asbestos PI Settlement Trust $1,975 85.0% 15.0%
Western MacArthur-Western Asbestos Trust $783 82.5% 17.5%
Total / Dollar Weighted Average $16,399 73.4% 26.6%

Category A and B Funding | $12,030 $4,369

*4sset totals include deferred or outstanding payment commitments not currently included as part of net
claimant equity on trust audited financials. See endnotes for more details.
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Exhibit 8: Trust Claim Payments by Disease Group as a Percent of Total Claim Payments*

H Not Specified* i Non-Malignant Claims 14 Malignant Claims**
100% -
80% -
60% - —
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0% T T T T T 1
2007 2008 2009 2010 2011 2012
*Pre-petition and Pre-confirmation settled claims are typically not reported by trusts at
the disease category level.
**Malignant claim category may include severely disabled asbestosis claims for certain
trusts.
payments.”> As illustrated in Exhibit 9, the limited data Bankruptcy trust claim processing facilities
shows that from 2007 through 2012 approximately Bankruptcy trusts under 524(g) are designed to com-
80% of payments made to malignant and severely dis- pensate claimants expeditiously and at a minimal cost.
abling asbestosis injuries have gone to mesothelioma Many trusts seek to accomplish this at an adminis-
claims. trative level by contracting with existing asbestos

Exhibit 9: Breakdown of malignant claim payments from 2007 through 2012*

| | | |

Lung Cancer with underlysing bi-
lateral nonmalignant disease

Other Cancer

Severe / Disabling Asbestosis

Lung Cancer without underlysing bi-
lateral nonmalignant disease

0% 20% 40% 60% 80% 100%

*Malignant claim category may include severely disabled asbestosis claims for certain
trusts.
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Exhibit 10: Trust Assets and Claim Payments by Claims Administrator (dollars in millions)

2012 YE 2012 Claim 2006-12 Claim

Claims Processing Administrator Assets Payments Payments
Delaware Claims Processing Facility*® 7 $10,326 $486 $10,250
Verus Claims Services >’ 15 $4,778 $432 $2,270
Western Asbestos Settlement Trust®® 3 $1,475 $71 $776
Claims Resolution Management Corp. 3 $891 $153 $1,128
Claims Processing Facility * 4 $465 $46 $238
Trust Services Inc. 3 $327 $28 $421
MFR Claims Processing, Inc. 4 $364 $30 $115
Other * 7 $83 $4 $71
Total* 46 $18,710 $1,251 $15,270

*Totals for 2012 YE Assets and Claim Payments include estimates for a few Trusts that have not made 2012
annual reports available. See endnote 7 that provides detail on how estimates for these missing annual

reports have been applied.

claim facilities such as Verus, LLC (“Verus”), or by
partnering with one another to establish a multiple
trust processing facility like the before mentioned
DCPF. These facilities reduce administrative and pro-
cessing expenses by leveraging overhead and other
fixed costs across multiple trusts. In doing so, these
facilities create a “one-stop shop” allowing plaintiff
attorneys to electronically file bulk claim submissions
against multiple trusts. Verus and DCPF represent the
two largest facilities both on number of trusts and
total assets. In fact, as of year end 2012, of the

$18.7 billion in confirmed trust assets, $15.1 billion
is associated with one of these two facilities. The two
facilities were responsible for over 70% of all trust
claim payments in 2012, and over 80% since 2006.
Exhibit 10 provides a summary of these figures.

Bankruptcy trust expenses and claim review

To further expedite the processing of claims, most trusts
have established presumptive medical and exposure cri-
teria to quickly determine if a claim qualifies for pay-
ment. The resolution procedures developed to govern

Exhibit 11: Trust expenses category as a percent of total Trust expenses '

\ 2007

Trust Expenses Category 2006 2008 2009 2010 2011 2012
Trustee Fees and Expenses 9.7% 8.7% 7.6% 8.1% 7.1% 7.6% 7.4%
TAC Fees and Expenses 3.0% 1.8% 1.6% 1.4% 1.7% 1.5% 0.9%
FCR Fees and Expenses 1.8% 1.7% 1.3% 1.1% 2.0% 1.6% 1.7%
Legal and Professional Fees 309% | 26.7% | 252% | 269% | 34.9% | 304% | 25.5%
Investment Fees 8.1% 19.0% 19.0% 16.3% 16.5% 17.9% 19.0%
Insurance Expense 6.4% 3.5% 2.5% 2.5% 2.2% 2.4% 2.8%
General Administration Expense | 14.5% 10.3% 9.3% 9.5% 7.3% 7.4% 9.9%
Claim Processing Costs 21.1% | 28.5% | 339% | 34.7% | 27.0% | 309% | 32.2%
Other Expenses ** 4.6% | -01% | -04% | -05% | 13% | 03% | 0.5%
Total 100% 100% 100% 100% 100% 100% 100%
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Exhibit 12: Summary of Trust Assets and Claim Payments by TAC Firm (dollars in millions)*

No. of 2012 YE 2012 Claim 2006-12 Claim
TAC Member Firm / Affiliation Trusts Assets Payments Payments
Kazan, McClain, Lyons, Greenwood & Harley 19 $14,880 $900 $13,010
Baron & Budd, P.C. 15 $12,510 $720 $11,990
Motley Rice, LLC 11 $12,040 $720 $11,700
Cooney & Conway 15 $12,270 $710 $10,180
Weitz & Luxenburg 14 $11,780 $650 $11,140

this process are often standardized across trusts allowing
plaintiff attorneys to utilize the same claims material for
multiple trust submissions, thus minimizing their filing
costs per claim. This is not a negotiated or compromis-
ing process. Our review of these procedures has shown
that for mesothelioma claims the minimum medical
and exposure criteria are virtually the same across
many trusts. As a result, trusts spend little on claim
processing costs relative to claim payments. Exhibit 2
above shows that over $1 billion has been spent since
20006 on trust expenses. The figures in Exhibit 11 below
suggests that over this same period, approximately
30% of trust expenses were associated with claim
processing costs, or roughly $320 million. When com-
pared to the $15.3 billion in claim payments made over
that same span, it suggests that the trusts are spending
approximately 2 cents to review, process, and pay $1.00
in claim payments.

Bankruptcy trust governance

The formation of a reorganization plan and resultant
trust under section 524(g) involves negotiations with
representatives of asbestos personal-injury claimants,
the debtor, the legal representative for future clai-
mants (“FCR”) and other creditor constituencies
with standing in the bankruptcy. Subsequent to the
establishment of the trust following plan confirma-
tion, it is often the representatives of asbestos clai-
mants who assume the leadership roles in advising
the management of trust assets and distribution of
claim payments over time. These representatives
make up the Trust Advisory Committee (“TAC”).
Exhibit 12 summarizes the law firms that have attor-
neys as TAC members on the highest frequency of
trusts and the recent assets held and claim payments
made collectively across those trusts.

The administration of the bankruptcy trust once it
becomes operational is split between the trustees, the
TAC and the FCR. The trustees are the primary trust
fiduciaries and handle reporting requirements, meeting
with trust investment managers, and establish, super-
vise and administer the trust under the provisions of
the TDP.** The TAC members represent the fiduciary
interest of current asbestos claimants and the FCR
represents the interests of future demand holders.”
As typically outlined in the Trust Agreements that
are confirmed as part of the bankruptcy Plan of Reor-
ganization (“‘POR”), trustees have the ability to amend
trust operating procedures and policies post-confirma-
tion with the consent of the TAC and FCR.*

As outlined this commentary’s 2012 predecessor, in
recent years several trusts have amended their TDPs
post-confirmation to include a “Confidentiality” provi-
sion and a “Sole Benefit” clause. The Confidentiality
provision mandates that a claimant’s submission to a
respective trust and all associated information is to be
treated in the course of settlement negotations and is
afforded all the applicable confidentiality privileges and
protections. The Sole Benefit clause states that evidence
submitted to a respective trust to establish proof of
claim is for the sole benefit of the respective trust, not
third parties or defendants in the tort system.

Example of a Confidentiality provision:

“Confidentiality of Claimants’ Submissions. All submis-
sions to the Asbestos PI Trust by a holder of an Asbestos PI
Claim or a proof of claim form and materials related
thereto shall be treated as made in the course of settlement
discussions between the holder and the Asbestos PI Trust
and intended by the parties to be confidential and to be
protected by all applicable state and federal privileges,
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including, but not limited to, those directly applicable to
settlement discussions. The Asbestos PI Trust will preserve
the confidentiality of such claimant submissions, and
shall disclose the contents thereof only (a) with the per-
mission of the holder, to another trust established for the
benefit of asbestos personal injury claimants pursuant to
section 524(g) and/or section 105 of the Bankruptcy
Code or other applicable law, (b) to such other persons
as authorized by the holder, (c) in response to a valid
subpoena of such materials issued by the Bankruptcy
Court, (d) as provided in Section 2.2(c) above and (e)
as provided in Section 1.4(f) of the Asbestos PI Trust
Agreement. Furthermore, the Asbestos PI Trust shall pro-
vide counsel for the holder a copy of any subpoena referred
to in (c) immediately upon being served. The Asbestos PI
Trust shall on its own initiative or upon request of the
claimant in question take all necessary and appropriate
steps to preserve said privilege before the Bankruptcy
Court and before those courts having appellate jurisdic-
tion related thereto.”

Example of a Sole Benefit clause:

‘Evidence submitted to establish proof of exposure to
Kaiser products is for the sole benefit of the Asbestos PI
Trust, not third parties or defendants in the tort system.
The Asbestos PI Trust has no need for, and therefore
claimants are not required to furnish the Asbestos Pl
Trust with evidence of exposure to specific asbestos pro-
ducts other than those for which Kaiser has legal respon-
sibility, except to the extent such evidence is required
elsewhere in the Asbestos TDP. Similarly, failure to iden-
tify Kaiser products in the claimant’s underlying rort
action, or to other bankruprcy trusts, does not preclude
the claimant from recovering from the Asbestos PI Trust,
provided the claimant otherwise satisfies the medical and
exposure requirements of the Asbestos TDP. o8

These types of amendments made following confir-
mation of the POR by the bankruptcy and district
courts raise questions about the overall lack of trans-
parency and external oversight of trust operations.

Legislative efforts and bankruptcy trust
transparency

Given the amount of assets concentrated across a lim-
ited number of trustees and advisors, legislative efforts
have been initiated recently at both the state and fed-
eral level in an attempt to establish a reasonable level
of public accountability and oversight that is currently
lacking in the trust system.
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State bills

Trust transparency legislation proposed on the state
level seeks to address the issue defendants and courts
have been wrestling with for the past few years — how
to compel plaintiff counsel to produce information
regarding exposures to the products of reorganized
companies into tort proceedings in a timely manner
so liability can be allocated among the full comple-
ment of culpable solvent and bankrupt defendants.
Opver the past decade, many asbestos dockets had pre-
viously established case management orders (“CMQO”)
mandating the timely disclosure of trust claims and
exposure information. However, lengthy statute of
limitation provisions adopted by most trusts allow
claims to be filed up to three years after the date the
plaintiff was diagnosed with an asbestos-related dis-
ease. As a result, plaintiff attorneys have very little
economic incentive to pursue trust claims until after
the lawsuit in the civil tort has been resolved. This
renders basic discovery procedures and CMOs in
many courts ineffective, because plaintiff attorneys
can not disclose trust claim filings that have not
been made yet. The emergence of trust transparency
legislation in the states stems from these early efforts
by the judiciary and the importance the state courts
recognized in mandating the systematic production of
bankruptcy trust claim and exposure information
early in tort proceedings.

On Dec. 20, 2012, Ohio Governor John R. Kasich
signed into law H.B 380, state legislation in Ohio
that gives plaintiff counsel 30 days from filing a tort
complaint to disclose any trust claims and payments
they have already made or will likely make in the future
to collect from 524(g) asbestos bankruptcy trusts.
Where the CMOs lacked an enforcement mechanism
to enforce the production of trust claim information,
the Ohio legislation gives the state court judge the abil-
ity to extend a trial date for plaintiff counsel that don’t
comply with the new trust disclosure rules. The bill also
gives defendants the ability to introduce evidence to the
court regarding which trusts the plaintiff may be eligible
to collect from and move for a stay in the proceedings
if the defendants don’t believe that plaintiff counsel
has been forthright and made a good-faith effort to
produce their client’s bankruptcy trust claims.

The Ohio bill was followed by passage of similar trust
transparency legislation earlier this year by the Okla-
homa state legislature. On May 7, Oklahoma Gover-
nor Mary Fallin signed a bill requiring asbestos
plaintiffs to disclose trust claims submitted to bank-
ruptcy trusts within 90 days of filing a tort complaint
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and 180 days before the trial date. The legislation
entitles offsets for defendants found liable at trial for
recoveries from the trusts based on the current trust
values for the claim and category of disease. Proposals
for similar trust transparency legislation have been
introduced over the past year in Wisconsin, Illinois,
Louisiana, Mississippi and Pennsylvania. Bills in sev-
eral of those states are still pending.

Federal bill

In parallel to the legislative efforts in the states, a federal
bill has been introduced in the U.S. House of Repre-
sentatives that would require asbestos bankruptey trusts
to produce quarterly reports publically detailing the
plaintiffs who have filed with bankruptcy trusts, been
paid by bankruptcy trusts and information regarding the
basis for payment. Originally introduced in 2012, the
Furthering Asbestos Claim Transparency Act of 2013
(“FACT Act”), was reintroduced by House Judiciary
Committee Chairman Robert W. Goodlatte on
March 6, 2013. Chairman Goodlatte described the bill as;

“... common-sense legislation that is designed to promote
transparency, discourage fraud and ensure that funds
meant to benefit legitimate future asbestos victims are
not used to pay abusive claims. If asbestos trusts are to
have assets available to pay the claims of deserving future
claimants tomorrow, Congress must take steps to assure
that trust assets will be better protected roday. B9

The FACT Act secks to amend title 11 of the U.S.
bankruptcy code and require the public disclosure by
524(g) trusts of quarterly reports that “contain
detailed information regarding the receipt and dispo-
sition of claims for injuries based on exposure to
asbestos.” In addition to the quarterly reports, the
FACT Act would allow defendants, at their own
expense, to submit to the trusts inquiries regarding
the claim status of individual claimants. As proposed,
the bill would apply to all 524(g) asbestos bankruptcy
trusts and require that the trusts post quarterly reports
on the bankruptcy court’s public website.

On May 21, 2013, the FACT Act passed out of the
House Committee on the Judiciary by a vote of 17-
14. The bill now heads to the House floor for full

consideration.

Conclusion

It has been 30 years since Johns Manville filed for
bankruptcy and 25 years since its trust began paying
claimants. More than 800,000 claims later, the

Manville trust continues to compensate asbestos vic-
tims and has been joined by dozens of other trusts
who collectively hold over $18 billion in confirmed
assets with an additional $11 to $12 billion pending
bankruptcy confirmation. With trust claim payments
exceeding $15 billion since 2000, the trust system has
become a substantial, alternative source of compensa-
tion to what plaintiffs are already receiving in the tort
system. As a result, tort defendants, state courts and
legislators have been faced with the challenge of find-
ing effective and efficient methods of integrating these
dual compensation systems into one. Moreover, with
bankruptcy trusts now representing a significant share
of overall plaintiff recoveries, questions and concerns
have been raised about trust claiming and compensa-
tion trends that have resulted in a 30% to 40%
decrease in the amount trust claimants are receiving
today relative to just 5 years ago. If trust assets are
mismanaged and subsequently depleted then future
claimants will be deprived of the equitable treatment
that 524(g) was intended to preserve.

As the trust transparency issue continues to evolve and
legislatures, courts, academics and other interested
parties strive to learn more about the trust disclosures,
we plan to update this paper going forward to provide
the most current snapshot as possible of what is
known about the asbestos bankruptcy trust compen-
sation system.

Endnotes

1. Dixon, Lloyd, et al., Asbestos Bankruptcy Trusts: An
Overview of Trust Structure and Activity with Detailed
Reports on the Largest Trust, RAND Institute of Civil
Justice (2010).

2. Scarcella, Marc C. and Peter R. Kelso. “Asbestos
Bankruptcy Trusts: A 2012 Overview of Trust Assets,
Compensation & Governance.” Mealey’s Asbestos
Bankruptcy Report 11, no. 11 (2012).

3. “Where are They Now, Part Six: An Update on
Developments in Asbestos-Related Bankruptey
Cases,” Mealey’s Asbestos Bankruptcy Report, Vol.
11, No. 7 (February 2012).

4. Figures based on information gathered from Section
524(g) trust annual reports.
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10.

11.

12.
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Estimated present value of proposed funding based on
bankruptcy disclosures from W.R. Grace, Pittsburgh
Corning, North American Refractories, Flintkote,
Quigley, Plant Insulation, and AP Green. There are
other pending 524(g) bankruptcy reorganizations
currently active but no estimates of proposed trust
funding has been disclosed in publically available
bankruptcy documents that we were able to find.

11 U.S.C. Section 524(g)(2)(B)(i)(1); 11 U.S.C.
Section 524(g)(2)(B)(ii) (V).

Supra 1.
Supra 4.

2011 annual reports were not available for H.K.
Porter, Keene, Rutland Fire, and M.H. Detrick
Trusts. In order to estimate the aggregate balances
for 2011 we applied the average asset and liability
flows from the prior 3-years for these specific Trusts.

2012 annual reports were not available for H.K.
Porter, Keene, Rutland Fire, and M.H. Detrick
Trusts. In order to estimate the aggregate balances
for 2011 we applied the average asset and liability
flows from the prior 3-years for these specific Trusts.

Deferred note payments and insurance settlements
that are not included as part of net claimant equity
on trust financials but are due in the future. For
example, the Federal Mogul U.S. Asbestos Personal
Injury Trust, T&N sub-fund has outstanding note
payment due totaling $240M that are reported in
the notes of the trust annual report financial state-
ments, but are not included in the trust accounting
of Net Claimant Equity.

Armstrong World Industries Asbestos Personal Injury
Settlement Trust; Babcock & Wilcox Company
Asbestos Personal Injury Settlement Trust; Celotex
Asbestos Settlement Trust; Combustion Engineering
524(g) Asbestos PI Trust; DII Industries, LLC Asbes-
tos PI Trust; Eagle-Picher Industries Personal Injury
Settlement Trust; Kaiser Asbestos Personal Injury
Trust; Manville Personal Injury Settlement Trust;
NGC Bodily Injury Trust; Owens Corning Fibre-
board Asbestos Personal Injury Trust - FB Subfund;
Owens Corning Fibreboard Asbestos Personal Injury
Trust - OC Subfund; United States Gypsum Asb-

estos Personal Injury Settlement Trust; Western

13.

14.

15.

16.

17.

18.

19.

20.

21.

MacArthur-Western Asbestos Trust; ASARCO LLC
Asbestos Personal Injury Settlement Trust (2010-
2012); T H Agriculture & Nutrition, LLC Industries
Asbestos Personal Injury Trust (2010-2012).

The North American Refractories Company Asbes-
tos PI Settlement Trust is scheduled to commence
claim processing in August 2013.

Some trusts refer to their procedures as Claim Reso-
lution Procedures (“CRP”).

First Amended and Restated Combustion Engineer-
ing 524(g) Asbestos PI Trust Distribution Proce-
dures, Section 5.3(b)(2).

In June 2008 the Celotex Trust increased its TDP
values in lieu of increasing the Payment Percentage
from 14.1% to 18.3%. Notice is available on Celo-

tex Trust website.

In October 2009 the DII Trust increased its TDP
values by more than double (e.g. Harbison-Walker
Mesothelioma average value increased from $68K to
$182K), prior to decreasing the Payment Percentage
from 100% to 52.5%.

NGC trust decreased its Payment Percentage twice
in 2011 (First to 41% in July and then to 18% in
November).

United States Gypsum trust decreased its Payment
Percentage twice in 2010 (First to 35% in April and
then to 30% in November).

United States Gypsum Asbestos Personal Injury Set-
tlement Trust Distribution Procedures, Section 2.5.

2011 YE balance of $540M, plus the outstanding
principle on the Thornwood promissory note total-
ing $240M as of 12/31/2012 per Note 3 of the 2012
of the trust audited financials. As of 12/31/2012, the
portion of the $413M from insurance settlements
was approximately $128M. Assuming these settle-
ments represent the portion of trust funds associated
with the FMP (Wagner) liability, then the asset
weighted average Claim Payment Ratio for the
T&N(60%) and FMP(79%) is 63.1% for Category
A Claims and 36.9% for Category B Claims.
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22.

23.

24.

25.

26.

Page 10 of the Court of Appeals opinion by Judge
Gould in the Thorpe Insulation bankruptcy reorga-
nization, suggests that $600M in insurance had been
settled to fund the trust plus an additional $1.75M
in funding. To date, the trust has received $202M,
so for purposes of this paper we have added the
difference of $398M to the 2012 ending balance
of $145M to represent the current total of com-
mitted trust funding.

Section 2.5 of the TDP allocates annual claim pay-
ments of 88.35% to Western Asbestos/Western
MacArthur (CA) claims and the remaining balance
for MacArthur claims from either MN or ND. The
Category A Claims Payment Ratio for CA claims is
84%), and for MN and ND claims it is 71.5%, which
when weighted by the 88.35%/11.65% split yields
an average Category A Claims Payment Ratio for the
entire trust of 82.5% with the balance of 17.5% for
Category B Claims.

Claim payments by disease category are sometimes
reported by trusts on a payment basis as opposed to
an accrual basis that is typically used in the trust
financials. As a result, the claim payment commit-
ments reported in Exhibit 2 and 3 from the trust
financials may differ from claim summary level in

Exhibit 4.

The trust annual reports with disease level claims
paid and payment summary data include A-Best
Asbestos Settlement Trust (2008,2010-2012); API,
Inc. Asbestos Settlement Trust (2007-2012); Arm-
strong World Industries Asbestos Personal Injury
Settlement Trust (2007); Bartells Asbestos Settle-
ment Trust (2007-2012); C. E. Thurston & Sons
Asbestos Trust (2007-2012); DII Industries, LLC
Asbestos PI Trust (2007-2012); H. K. Porter Asbes-
tos Trust (2007-2010); Hercules Chemical Company,
Inc. Asbestos Trust (2011-2012); Keene Creditors
Trust (2007-2010); Plibrico Asbestos Trust (2007-
2012); Porter Hayden Bodily Injury Trust (2009-
2012); Raytech Corporation Asbestos Personal Injury
Settlement Trust (2007-2010); United States Mineral
Products Company Asbestos Personal Injury Settle-
ment Trust (2010,2012).

Figure includes an estimate of deferred assets for the
Federal Mogul U.S. Asbestos PI Trust. See endnote
11 for more detail.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

The 2012 annual report for the H.K. Porter Asbestos
Trust was not available for download. As a result the
YE 2012 asset and claim payment balances in this
table include estimates for this trust.

Figure includes an estimate of deferred assets for the
Thorpe Insulation Company Asbestos PI Settlement
Trust. See endnote 22 for more detail.

The 2012 annual report for the Keene Creditors
Trust was not available for download. As a result
the YE 2012 asset and claim payment balances in
this table include estimates for this trust.

The 2012 annual report for the M.H. Detrick and
Rutland Fire Trusts were not available for download.
As a result the YE 2012 asset and claim payment
balances in this table include estimates for these trusts.

Percentages based on approximately 40 Trusts that
provided sufficient expense detail as part of the
annual report. The trust financials we reviewed
included additional line-item detail on expenses
totaling $899 million, or approximately 85% of
the total expenses reported in Exhibit 2.

Other expenses may include refunds and other similar
accounting entries that may create negative balances.

Supra 26-30.

United States Gypsum and Armstrong World Indus-
tries 2011 trust annual reports.

1bid.

See for example Section 7.3 of the Armstrong World
Industries, Inc. Asbestos PI Settlement Trust
Agreement.

See for example Section 6.5 of the Kaiser Alumi-
num & Chemical Corporation 3rd Amended Asbes-

tos Distribution Procedures.

See for example Section 5.7(b)(3) of the Kaiser Alu-
minum & Chemical Corporation 3rd Amended
Asbestos Distribution Procedures.

Press release of Congressman Blake Farenthold,

“House Judiciary Committee Approves Rep. Fare-
nthold’s Fact Act.” m
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