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Introduction
In recent years the number of lung cancer lawsuits
against asbestos defendants in the U.S. tort system
has increased dramatically in key jurisdictions. While
the current lung cancer filing rates have yet to match
the totals from their previous spike in the late-1990s
and early-2000s, this recent rise in filings present two
key questions; why are lung cancer case filings on the
rise, and how long will the trend continue?

Unlike mesothelioma filings patterns, the number of
lung cancer lawsuits filed against asbestos defendants
in a given period is difficult to predict through the
science of exposure and incidence of disease. Over
time, the rate of lawsuits filed for mesothelioma has
been reasonably consistent with estimates of national
incidence. This correlation between incidence and
lawsuits allows researchers to predict future claiming
patterns through epidemiological models based on
occupational exposure to asbestos.1 On the other
hand, the claiming patterns for alleged asbestos-
related lung cancer lawsuits have experienced dra-
matic shifts over time despite a consistent level of

national incidence. Such fluctuations suggest that
the level of lung cancer lawsuits in the asbestos tort
is not dependant on the availability of potential cases,
but rather the changing economic incentives for plain-
tiff law firms to recruit lung cancer cases.

The following commentary will explore the economic
incentives behind past and present lung cancer filing
trends in the asbestos tort system and will show that
the availability of 524(g) asbestos bankruptcy trust
funds has:

� increased the economic incentives for plaintiff
law firms to directly recruit current lung cancer
claimants through television and internet mar-
keting campaigns, and

� prompted a new wave of non-malignant screen-
ings, which historically have indirectly recruited
volumes of lung cancer claims as well.

This commentary will conclude with a discussion on
attorney advertising and the legal and economic
impact these increased lung cancer filings may have
on defendants that are currently litigating claims in
the tort system, including:

� the pressure to settle meritless or nuisance cases
in order to avoid spending multiples on litiga-
tion costs, and

� the reduced setoffs that current and future
mesothelioma claims will receive from 524(g)
trusts as a result of asset depletion by payments
to lung cancer and non-malignant claims.
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To illustrate the rapid rise of lung cancer claims in the
tort system, Exhibit 1 shows the recent increase in
lung cancer filings in Madison County, Illinois and
Delaware. While these two jurisdictions represent the
most extreme examples of this increasing trend, other
prominent asbestos jurisdictions such as Philadelphia,
New York City (NYCAL), and California have experi-
enced an increasing level of lung cancer filings as well.

Viability And Value Of Lung Cancer Claims In
The Asbestos Tort System

Historically, the value of asbestos claims in the tort
system has been a function of both quality and quan-
tity. In general terms, the measure of quality arises
from 1) the medical severity and physical impairment
of the injury, and 2) the evidentiary strength establish-
ing a causal link between the injury and asbestos
exposure. For a signature disease such as mesothe-
lioma, the quality of the claim is often obvious. The
terminal nature and level of physical impairment of
these cases is significant, and even with recent epide-
miological studies exploring alternative causation, it is
still widely accepted that asbestos exposure is the pri-
mary cause of the disease. As a result, mesothelioma
cases command the highest settlements from asbestos
defendants relative to other claims. The only limita-
tion to bringing mesothelioma cases in the tort system
is the finite number of annual diagnoses. According to

estimates by the Surveillance, Epidemiology, and End
Results Program (SEER), there are approximately
3,000 diagnosis of mesothelioma each year in the
United States.3

On the opposite side of the severity spectrum are non-
malignant conditions such as pleural plaques and
pleural thickening. There is little dispute that these
conditions cause little to no impairment unless pro-
gressed to a rare, severe level. As such, these cases com-
mand little to no value in the tort system when litigated
on individual merit. However, the quantity of indivi-
duals occupationally exposed to asbestos that could
show even minimal levels of pleural scarring or thicken-
ing is significant. According to asbestos claim data from
the Manville Personal Injury Settlement Trust (Man-
ville Trust), over 500,000 non-malignant claims were
filed from 1988 through 2001. So while the severity
and corresponding quality of these cases are minimal,
the quantity can be substantial; and as we discuss later
in this commentary there can be value in quantity,
especially when the recruitment cost per claim is low.

For lung cancer cases the severity and level of impair-
ment is significant, but the overall quality of the claim
against asbestos defendants is often tenuous. Unlike
mesothelioma diagnoses that have strong causal links
to asbestos exposure, lung cancer can be caused in part

Exhibit 1: Lung Cancer Filings in Madison County and Delaware2
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by a number of risk factors, the most prevalent of
which is smoking. Smoking is estimated to be a con-
tributing factor in 90% of lung cancer cases.4 Alter-
native risk factors such as occupational carcinogen
exposures, including asbestos, uranium and coke (an
important fuel in the manufacture of iron in smelters,
blast furnaces, and foundries) are estimated to contri-
bute to 9-15% of cases, while radon exposure and
general outdoor air pollution are estimated to contri-
bute to 10% and 1-2% of cases respectively.5

Given these general causal estimates, it is not surpris-
ing that an overwhelming majority of alleged asbestos-
related lung cancer cases involve current and former
smokers. According to Manville Trust data as of
2002, roughly 90% of lung cancer claimants disclosed

a history of smoking.7 Of the 90%, only 10% claimed
to have at least 15 years of smoking cessation, thus
leaving smoking as a significant contributing factor in
more than 80% of cases.8 For the remaining 20% of
the cases, cigarette smoke likely remained a contribut-
ing factor due to second-hand exposure. More
recently, we reviewed a sample of lung cancer cases
filed in the Philadelphia Court of Common Pleas and
found that over 75% disclosed a history of smoking
and less than 3% affirmatively denied ever smoking at
all.9 Of the cases that disclosed a smoking history,
over 75% smoked at least 1 pack per day, the average
smoking duration was 39 years, and nearly 20% were
still smoking at the time the lawsuit against asbestos
defendants was filed. Exhibit 3 summarizes data from
this sample.

Exhibit 2: Estimated Attributable Portion of Lung Cancer Cases by Cause6
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As a result of this overlap between smoking and
alleged asbestos exposure, a majority of lung cancer
claims filed in the tort system against asbestos defen-
dants historically have had limited or no value when
litigated on their individual merits. To counter the
notion that asbestos exposure should not be consid-
ered a causal factor in the case of an individual with
significant smoking history, plaintiff law firms have
made arguments based on an alleged ‘‘synergistic’’
effect that increases the risk of lung cancer when
smoking is combined with asbestos exposure.10

Much of this argument is predicated on the scientific
theory that smoking weakens the human body’s inter-
nal defenses to ward off and express harmful toxins
as they enter the respiratory system.11 According to
this hypothesis, the cilia or protective fibers in the
throat are damaged by smoking therefore allowing
more foreign contaminants, including asbestos fibers,
to filter down the air passageway and into the lungs.12

However, various scientific studies have failed to
reach a consensus on the level of excess risk, if any,
that exists due to this alleged ‘‘synergistic’’ effect.13 In
fact, defendants have refuted this argument by point-
ing to the fact that there is no definitive evidence that
a synergy actually exists between smoking and asbes-
tos exposure.14

The Historical Impact Of Non-Malignant
Screenings On Lung Cancer Filings
The mass recruitment of asbestos claims is not a new
phenomenon. Plaintiff law firms have always been
extremely active and competitive in their search for
potential asbestos claimants. In the relatively early
days of asbestos litigation, solicitation or ‘‘screening’’
by asbestos plaintiff firms often utilized union and
employment records to identify workers who may
have been exposed to asbestos at a given worksite.
This information was often used in conjunction
with mobile screening vans in which representatives
from plaintiff law firms would arrive at industrial
worksites or union halls along with doctors or b-read-
ers to medically screen workers in order to conclude if
a potential asbestos claim existed. These early meth-
ods of plaintiff recruitment produced the first waves of
asbestos claimants throughout the 1980s and ulti-
mately led to the massive explosion of non-malignant
claim filings in the 1990s and early 2000s.

The plaintiff bar’s economic incentive for building up
inventories of non-malignant claims through mass

screening operations has been well researched by aca-
demic and legal scholars.15 The most obvious benefit
of building up large inventories of non-malignant
claims was the settlement leverage gained in the tort
system through claim quantity (rather than quality).
One less obvious but equally significant benefit was
the indirect recruitment of potential lung cancer cases
during on-site screenings at factories, plants, and
union halls.16 In turn, lung cancer claims experienced
a significant increase in filing rates during the 1990s as
a byproduct of the non-malignant screening wave.
Exhibit 4 illustrates the positive correlation between
non-malignant and lung cancer tort filings during the
1990s and early 2000s. Though lung cancer filing
rates did not drop as severely as non-malignancies in
the mid to late 2000s the data suggests that the end
of the screening era led to a significant reduction in
lung cancer lawsuits.

Once recruited through non-malignant screenings,
lung cancer cases could inexpensively be filed in the
asbestos tort system and paid as part of inventory
group settlements with individual defendants. The
dynamic of group settlements allowed plaintiff law
firms to bundle weaker cases such as unimpaired
non-malignant and smoking lung cancer claims with
higher value mesothelioma cases. Despite the likeli-
hood of prevailing against the less meritorious cases
at trial, most defendants chose to settle because the
cost to litigate such a volume of cases would far exceed
the cost of settling with large inventory groups. More-
over, by agreeing to group settlements defendants
avoided the cost and trial risk of litigating the bundled
mesothelioma cases.

During the peak years of non-malignant screenings,
settlement facilities such as the Center for Claim
Resolution (CCR) often resolved a large volume of
cases through group settlements.17 In fact, G-I Hold-
ings, a former CCR defendant, resolved 160,000 cases
as part of group settlements with more than 250 cases
per group.18 As illustrated in Exhibit 5, the group
settlement dynamic resulted in the CCR paying out
nearly two-thirds of total indemnity in the late 1990s
to non-mesothelioma cases that otherwise would have
had limited value if litigated on individual merit.

Then in the mid-2000s the viability and value of
non-malignant claims in the tort system changed
when inactive dockets for unimpaired cases were

4

Vol. 13, #4 November 2013 MEALEY’S Asbestos Bankruptcy Report



adopted in many asbestos jurisdictions. Restricting
non-malignant claims from active dockets removed
the volume that plaintiff law firms had used to lever-
age group settlements. In turn, it all but eliminated
the economic incentive to continue non-malignant
screenings, which had a profound impact on lung
cancer filings. In the absence of non-malignant
screenings plaintiff law firms were no longer benefit-
ing from the indirect recruitment of lung cancer cases.
In order to maintain the quantity of lung cancers cases
in the tort system, plaintiff law firms would have had
to recruit them directly. However, without the ability
to bundle the smoking lung cancer cases as part of

inventory group settlements, the value of recruiting
these cases did not outweigh the costs. If it had, then
lung cancer filing rates would not have dropped so
dramatically following the end of the non-malignant
screening era. As a result of the reduction in non-malignant
and lung cancer cases, the focus of the litigation shifted
almost exclusively to mesothelioma lawsuits.

The Emergence Of Bankruptcy Trusts As A
Substantial Source Of Compensation

As our previous commentaries have detailed, one of
the most significant changes the asbestos litigation
has underdone in recent years is the growth of the

Exhibit 4: Annual ratio to peak filings for Lung Cancer and Non-Malignant Claims
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asbestos bankruptcy trust system.20 Companies that
are forced into bankruptcy as a result of significant
asbestos litigation costs can reorganize under Section
524(g) of the U.S. bankruptcy code. Corporate reor-
ganizations under 524(g) involve the creation of
personal injury trusts intended to assume the legal
responsibility of the debtor’s asbestos-related liability
following bankruptcy plan confirmation. In each case
the debtor funds the trust with assets and in exchange
all current and future asbestos-related lawsuits against
the debtor are channeled to the trust. Between 2000
and 2003, dozens of primary asbestos defendants filed
for bankruptcy protection. Following years of bank-
ruptcy proceedings many of the most prominent
defendants in this group emerged between 2006 and
2009 with confirmed plans of reorganization that
funded trusts with nearly $20 billion.21

In general, trusts are designed to administer payments
to compensable claims through a non-litigious process
that is based mainly on a set of presumptive qualifica-
tion criteria. The procedures that determine the pay-
ment an individual claim will receive are outlined for
each trust in documents typically titled Trust Distri-
bution Procedures (‘‘TDP’’).22 These procedures
describe the processes by which claims are reviewed,
qualified, and paid if compensable. A TDP will pro-
vide a list of compensable disease categories that may
range from malignant asbestos-related injuries such as
mesothelioma to less severe non-malignant respiratory
conditions such as asbestosis and pleural plaques.

The compensable disease categories and correspond-
ing settlement values are intended to compensate clai-
mants based on the relative values for substantially
similar claims in the tort system.23 However, for
many trusts the comparative tort values are often
based on the debtor’s settlement history in the tort
system during the years immediately prior to bank-
ruptcy, making trust compensation criteria and settle-
ment values static relative to a tort system that is
constantly evolving as a result of judicial and legislative
reform. An example of this shifting legal environment is
the aforementioned wave of non-malignant claims that
flooded the tort system in the 1990s and early 2000s.
During that period nearly 90% of claims paid in the
tort system were for non-malignant claims, constituting
roughly 50% of claim payments.24 This historical pay-
ment distribution is in stark contrast to the current tort
system that has seen payments to non-malignant

claims get reduced to 2% of total settlements in recent
years as a result of inactive docket tort reform.25

Yet despite the shifting litigation environment in the
tort system the trust system remains antiquated in its
interpretation and payment of compensable claims.
As we detailed earlier in the commentary, the histor-
ical value associated with most non-malignant and
lung cancer claims in the asbestos tort was predicated
on quantity, not quality. The sheer volume of these
tenuous claims in the tort system during the 1990s
and early 2000s resulted in settlements from asbestos
defendants whose alternative would have been to
spend multiples more to litigate and prove the merit-
less nature of these claims. If assessed on an individual
basis, most of these claims would have commanded
little to no recovery from asbestos defendants. And
though trust procedures intend for claims to be
reviewed and qualified on an individual basis, the cri-
teria and payment amounts they apply are modeled
after characteristics of claims that were paid as part
of inventory group settlements, as opposed to individual
assessment. As a result, asbestos bankruptcy trusts
today are spending considerable resources to pay claims
that have little to no compensability in the current tort
system. This raises questions about the appropriateness
of trust payment and qualification criteria relative to
the current tort system, and whether or not amend-
ments need to be made to trust procedures to better
comport to the contemporary litigation environment.

The Trust System’s Willingness To Pay Tenuous
Claims
Trusts typically provide two processes under which
a claim can be qualified and paid. The first process is
often referred to as ‘‘Expedited Review’’ and is based on
claims meeting a minimum set of presumptive medical
and exposure criteria. Claims that qualify for payment
and file under Expedited Review will receive a sched-
uled amount that is not negotiated. Alternatively, many
trusts offer an ‘‘Individual Review’’ option allowing for
claim amounts up to a published maximum. Factors
that determine the actual amount an Individual Review
claim receives may include, but are not limited to, age at
diagnosis, jurisdiction, and settlement history of the
claimant’s counsel.26 Exhibit 6 summarizes the Expe-
dited Review payment criteria that most TDPs have
adopted for lung cancer and non-malignant claims
with either moderate or no impairment.
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The criteria in Exhibit 6 reveal four points of parti-
cular note:

� Smoking history is not required: The lung
cancer category does not require any disclosure
of smoking history for Expedited Review.

� Underlying asbestosis can be supported
by minimal medical evidence: The qualifying
definition of ‘‘Bilateral Asbestos-Related Non-
malignant Disease’’ can be simply met through
evidence of bilateral interstitial fibrosis, bilateral
pleural plaques, bilateral pleural thickening, or
bilateral pleural calcification. An acceptable diag-
nosis can come from (i) an X-ray reading from a
qualified b-reader, (ii) pathology, or (iii) an X-ray
or CT scan read by a Qualified Physician, which
is a defined TDP term that includes board-certi-
fied pulmonologists, radiologists, or physicians
specializing in occupational or internal medicine.

� Significant Occupational Exposure is more
inclusive than it sounds: The qualifying defi-
nition of Significant Occupational Exposure
may include 20 industries and nearly 2,000
combinations of industries and occupations
where asbestos exposure was likely.28

� The trusts have a low standard for the defini-
tion of non-smoker: If a lung cancer claimant

is a ‘‘non-smoker’’ then he or she can pursue a
higher payment under Individual Review. How-
ever, the TDP definition of ‘‘non-smoker’’
includes a claimant that has at least 12-years of
smoking cessation prior to the diagnosis of lung
cancer regardless of the number of pack years the
claimant had smoked. Based on this trust stan-
dard, of the former smokers in the sample of
Philadelphia cases we reviewed, nearly 40%
would be considered ‘‘non-smokers’’ despite
accumulating a significant number of smoking
pack years.

Given the low qualification standards established by
these TDP criteria, it is not surprising that trust claim
payments have exceeded $15 billion since 2006.29

And while mesothelioma claims constitute over
90% of current tort indemnity payments,30 limited
trust disclosures suggest that only two-thirds of cur-
rent trust payments go to mesothelioma claims.31 The
remaining payments go to compensating claimants
with other injuries or conditions, including smoking
lung cancers and non-malignancies with moderate or
no impairment. Exhibit 7 illustrates the difference in
claim payment distribution between the trust and
tort system.

Most TDPs contain payment collars that cap the
maximum amount of annual claim payments that

Exhibit 6: Trust payment qualification criteria27

Disease categories Presumptive Medical and Exposure Criteria (some variations)
Lung Cancer 1 (1) Primary lung cancer plus underlying Bilateral Asbestos-Related 

Nonmalignant Disease, (2) six months product exposure, (3) 5-years 
Significant Occupational Exposure, and (4) medical causation statement.

Other Cancer (1) Diagnosis of a primary colo-rectal, laryngeal, esophageal, pharyngeal, 
or stomach cancer, plus underlying Bilateral Asbestos-Related 
Nonmalignant Disease, (2) six months product exposure, (3) 5-years 
Significant Occupational Exposure, and (4) medical causation statement.

Asbestosis/Pleural II
(considered “Moderately
Impaired” for purposes of this 
paper)

(1) Bilateral Asbestos-Related Nonmalignant Disease plus a PFT less 
than 80% of normal, with (2) six months product exposure, (3) 5-years 
Significant Occupational Exposure, and (4) medical causation statement.

Asbestosis/Pleural III
(considered “Unimpaired” for
purposes of this paper)

(1) Bilateral Asbestos-Related Nonmalignant Disease, (2) six months 
product exposure, and (3) 5-years asbestos exposure.
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can go to moderately or unimpaired non-malignancies,
which will prevent the trust system from revert-
ing back to the payment distributions of the late
1990s and early 2000s in the tort system.32 However,
the willingness of trusts to pay non-mesothelioma
claims has once again created an economic incentive
for mass non-malignant screenings and lung cancer
recruitment.

Trust Data Indicates That Non-Malignant
Screenings Are Back

As previously mentioned, bankruptcy trusts under
section 524(g) assume the legal responsibility of resol-
ving present and future claims, which included large
inventories of unresolved cases that were filed against
the reorganized defendants prior to or during the
bankruptcy proceedings. In turn, once operational,

Exhibit 7: Trust and tort system distribution of claim payments by disease
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these trusts are often inundated with legacy claims
that require resolution. In fact, following the bank-
ruptcy plan confirmation of a number of prominent
defendants between 2006 and 2010, the trust system
paid out $12 billion in claim payments, including
a peak of $3.9 billion in 2009 alone.33 As illustrated
in Exhibit 8, large trusts such as Armstrong World
Industries, Babcock & Wilcox, Owens Corning,
Fibreboard, and U.S. Gypsum each cleared significant
pending claim inventories between 2008 and 2011.

As claim inventories have been paid down, the incen-
tive has increased for plaintiff law firms to recruit
new claims through screening operations and adver-
tising. Even after paying down an average of 50,000
claims per year between 2008 and 2011, the five
trusts identified in Exhibit 8 each received 23,000
to 26,000 new claim filings in 2012 (note in Exhibit
8, each of these five trusts paid 12,000 to 15,000 claims
in 2012). With less than 3,000 new diagnoses of
mesothelioma each year in the United States, this
data indicates that more than 20,000 non-mesothe-
lioma claims were recruited and filed in 2012 against
the trust system.34

The annual data from the five example trusts in Exhi-
bit 8 are consistent with the annual disclosures from

the Manville Trust. First established in 1988, the
Manville Trust is the longest-standing asbestos bank-
ruptcy trust and was processing and paying
claims throughout the first non-malignant wave.
Exhibit 9 summarizes the claims paid and correspond-
ing payment data disclosed in the Manville Trust
annual reports since 2002.35 Not surprisingly, average
claim payments were lowest between 2002 and 2004
during the peak of the non-malignant screening
wave. In 2003 alone, the trust paid out over 85,000
claims at an average of less than $4,000 per claim based
on a 7.5% Payment Percentage (see endnote 33 for more
detail). By 2005, inactive dockets in the tort system
began to disincentivize the culling of non-malignant
claims and the number of filings against the Manville
Trust dropped to nearly 20% of the 2003 peak. In
turn, as the number of claims paid decreased, the
corresponding average amount each claim received
increased as the trust paid a higher proportion of
malignant cases.

Then in 2009 the number of claims paid began to
increase and the corresponding average claim pay-
ments dropped to levels last experienced in the early
2000s. Between 2009 and 2012 the Manville Trust
paid an average of nearly 30,000 claims per year, and
unlike newly established trusts, the Manville Trust

Exhibit 9: Average claim payment amount from the Manville Trust
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did not have a substantial inventory of pending
claims. In fact, any residual inventory claims were
encouraged to file when the Manville Trust modified
its statute of limitations (SOL) provision in 2010.36

As a result, the number of claims paid in 2010
and 2011 exceeded 30,000 in each year as the last
remaining legacy claims were filed and processed.
However, prior to any notice of the SOL modification,
the Manville Trust paid 26,000 claims in 2009; claims
that were likely recruited by new screening operations
that are once again profitable now that there are tens
of billions of dollars available from newly established
trusts. Moreover, if the modified SOL provision
prompted plaintiff law firms to file any remaining
inventory, it would suggest that 25,000 claims filed
in 2012 were the result of new solicitation. In fact,
in 2012 nearly 60% of the claims paid by the Manville
Trust came from either Ohio, Texas, Virginia, Ala-
bama, Mississippi, Maryland, Georgia, or South
Carolina with an average payment of only $2,400 per
claim relative to the $26,250 that the trust pays to
mesothelioma claims. Given that this group were
some of the more active states during the non-malig-
nant screening wave of the 1990s and early 2000s, it
is reasonable to assume that non-malignant screenings
are back.

The Profitability Of Non-Malignant Screenings
In The Trust Era

The solicitation of claimants by asbestos plaintiff firms
is predicated on the proposition that the contingency
fees derived from the claim resolution will produce a
profit net of recruitment costs. Asbestos plaintiff firms
have historically been successful in this exercise by filing
large volumes of claims in the tort system, and taking
advantage of the state court case consolidation rules in
asbestos dockets. The bundling of cases involving var-
ious disease classes, where quantity often trumped qual-
ity, gave plaintiff firms leverage over an entire portfolio
of claims and forced defendants to make economic
decisions to resolve asbestos cases that were outside
the boundaries of a defendant’s legal liability. That
paradigm was the catalyst for the successful mass
recruitment of non-malignant claims during the
1990s and early 2000s, and remains the catalyst for
screenings today. The only difference today is that
the economic incentive for the mass recruitment of

non-malignant claims is driven by trust compensation
as opposed to tort compensation.

In September 2011, Professor Lester Brickman testi-
fied on the topic of trust compensation and the eco-
nomic incentive such funds have provided plaintiff
law firms to once again engage in mass screening
operations. In written testimony submitted to a
U.S. House Judiciary Subcommittee, Professor Brick-
man estimated that mass screening operations would
cost plaintiff law firms approximately $500 to $1,500
per claimant.37 He also estimated the administrative
cost of preparing and filing trust submissions to
be $1,000 per claimant, a cost that can be maximized
through joint trust facilities that allow firms to file
against multiple trusts with a single submission.38

Further aiding in the efficiency and profitability of
filing a high volume of non-malignant claims against
multiple trusts is the fact that a significant majority
of all active trusts represent the causal shares of
companies that were once engaged in the manufac-
turing, distribution, or installation of thermal insula-
tion products for industrial and commercial use.
Given that the population of non-malignant claims
is recruited through screening operations at union
halls and industrial worksites, it is reasonable to expect
that a single claimant will recover from at least
twenty trusts.39 In fact, we quantified the potential
net recovery from fifteen trust payments that most,
if not all, non-malignant claims could reasonably
qualify through occupational exposure in indus-
trial or commercial settings. Exhibit 10 summarizes
the compensation either a moderately or unimpaired -
non-malignant claim could receive from the fifteen
trusts. In addition, we calculated a weighted aver-
age payment per recruited non-malignant claim
based on a conservative assumption that for every
moderately impaired claim recruited through screen-
ing operations, two unimpaired claims will be
recruited.40

The weighted average net recovery from a recruited
non-malignant claim is nearly $12,000 from the
fifteen trusts summarized in Exhibit 10. There are,
however, other available trusts. Specifically, there
are over thirty additional active trusts that represent
companies that either had a smaller distribution
of products and operations, a regional distribution

10
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of products and operations, or otherwise had a
more limited exposure profile.42 Even if plaintiff
law firms only collect an average of 25% more across
the other thirty active trusts, the weighted average
recovery is $15,000. If a plaintiff law firm equipped
to conduct mass screenings successfully recruits 1,000
new cases a year it would yield $15 million in claim
payments for moderately and unimpaired non-malig-
nant cases.

Further assume that for every successful recruitment
of 1,000 moderately or unimpaired non-malignant
cases, screening operations yield just 10 severely dis-
abled asbestotic cases, and 40 smoking lung cancer
cases.43 A claimant that qualifies for payment from
just the fifteen trusts identified in Exhibit 10 will
receive approximately $72,00044 from Expedited
Review for a severely disabling asbestos claim, and
approximately $85,000 from Expedited Review for a
smoking lung cancer claim. Even if plaintiff law firms

only collect an average of 25% more across the other
thirty active trusts, the total recovery would be
$91,250 for a severely disabled asbestosis claimant
and $106,250 for a smoking lung cancer claimant.
That represents more than an additional $5 million
in claim payments as a result of screening operations.

Plaintiff law firms typically charge contingency fees
as high as 33% or 40% of recoveries in tort cases, but
some trusts cap the attorney contingency fee at 25%.45

Exhibit 11 summarizes the potential profits for claims
recruited through mass screenings. At 1,000 moderately
or unimpaired non-malignant cases, 10 severely dis-
abled asbestosis cases, and 40 smoking lung cancer
cases, a plaintiff law firm could generate profits of
$3M to $6M annually depending on their contingency
fee arrangement.

Even in today’s litigation environment where moder-
ately and unimpaired non-malignant cases have little

Exhibit 10: Net Expedited Review payment to non-malignant claims from select trusts

Trust

Moderately
Impaired Claim 

Payments
Unimpaired 

Claim Payments

Weighted 
Average Claim 

Payments

DII (Harbison-Walker) $2,563 $1,353 $1,760

Combustion Engineering $2,112 $792 $1,230

Manville $1,875 $900 $1,230

Armstrong World Industries $1,940 $740 $1,140

OCF (Owens Corning) $1,672 $704 $1,030

U.S. Gypsum $1,660 $525 $900

Kaiser Aluminum and Chemical $1,698 $245 $730

DII (Halliburton) $854 $392 $550

OCF (Fibreboard) $874 $342 $520

Babcock & Wilcox $750 $375 $500

Federal Mogul (Turner & Newall) $762 $342 $480

Celotex $690 $350 $460

Eagle-Picher41 $400 $400 $400

G-I Holdings (GAF) $614 $194 $330

AC&S $434 $173 $260

Total $18,898 $7,827 $11,520
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to no value in the tort system, the money available
from the trust system is enough to keep screening
operations profitable. However, not every plaintiff
law firm has the professional resources and infrastruc-
ture to facilitate a mass screening operation.47 As a
result, many plaintiff law firms have become more
sophisticated in their outreach as claim recruitment
has moved into the digital age.

From Madison Avenue To Madison County
With a blitz of advertising on television, the internet,
and social networking sites, plaintiff law firms have
been using digital mass-media to saturate the public’s
awareness of asbestos litigation and the potential com-
pensation from bankruptcy trusts. Moving from
late-night cable television to prime-time programming,
its rare today when a television viewer can make it
through an entire program without witnessing at least
one advertisement that targets potential asbestos clai-
mants. Given the economic incentive presented by bil-
lions of dollars in bankruptcy trust assets, it is not
surprising then that plaintiff law firms dramatically
increased their advertising efforts during the late
2000s. Exhibit 12 illustrates the dramatic growth of
asbestos television advertising from 2004-2013 as tens
of billions of dollars of assets flooded the trust system.48

Since 2009, plaintiff law firms have spent an average of
over $30 million a year in television commercials.49

Moreover, it is estimated that plaintiff law firms

spend an estimated $50 million on internet keyword
advertising.50

Accompanying the overall increase in annual televi-
sion advertising since 2004 is the increasing level
of national outreach. As illustrated in Exhibit 13,
asbestos claim advertising was, at one time, largely
regional with plaintiff law firms targeting their local
markets where they filed most of their cases. In con-
trast, beginning in 2007 the concentration of plaintiff
law firm television advertisement shifted from local
and regional cable programming to national cable
and network broadcasts. This move towards claim
recruitment on a broader, national scale was due in
large part to the changing legal landscape in certain
prominent jurisdictions. Tort reform in states like
Texas motivated plaintiff law firms to seek out new
venues to bring claims, and in turn provided an
economic incentive to advertise outside of their
traditional local markets. Further accentuating this
trend was the increase in asbestos trust assets available
to pay claimants. With bankruptcy trusts operating
under the auspices of federal law, the filing of trust
claims are not limited to any one state or regional
jurisdiction, thus providing even more incentive for
plaintiff law firms to expand their outreach to poten-
tial claimants on a national scale. In fact, since 2011
67% of television advertising dollars were spent on
national spots, compared to 56% between 2007 and
2010, and just 26% between 2004 and 2006.

Exhibit 11: Profitability of mass screenings under three contingency fee scenarios

Assumptions

40% 
Attorney 

Fee

33% 
Attorney 

Fee

25%
Attorney 

Fee

Claim payments for 1,000 moderately or unimpaired claimants $15.0 M $15.0 M $15.0 M

Claim payments for 10 severely disabled asbestosis claimants $0.9 M $0.9 M $0.9 M

Claim payments for 40 smoking lung cancer claimants $4.3 M $4.3 M $4.3 M

Total claim payments $20.2 M $20.2 M $20.2 M

Plaintiff law firm contingency fee revenue $8.1 M $6.7 M $5.1 M

Less screening cost per claimant ($500-$1,500 per claimant) ($1.0 M) ($1.0 M) ($1.0 M)

Less cost of filing claims against the trusts ($1,000 per claimant) ($1.0 M) ($1.0 M) ($1.0 M)

Less additional filing costs for lung cancers ($2,500 per claimant)46 ($0.1 M) ($0.1 M) ($0.1 M)

Plaintiff law firm net profit $6.0 M $4.6 M $3.0 M
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Analysis provided by The Silverstein Group using
Kantar Media Intelligence CMAG data, reveal the
plaintiff law firms that have made the largest television
advertising investment in recent years. Since 2009,
when annual television advertising for asbestos
doubled to over $22 million, the four plaintiff law
firms with the highest spend levels are (1) Sokolove
Law Offices, (2) Maune, Raichle, Hartley, French &
Mudd Attorneys, (3) Pulaski & Middleman, and (4)
Weitz & Luxenberg Attorneys. These four law firms

accounted for over 50% of total asbestos television
advertising spend since 2009, and each appear to
have a presence on a national scale. Exhibit 14 sum-
marizes this data.

A third noteworthy trend in asbestos claim recruit-
ment that likely stems from the nationalization of the
litigation and the availability of trust compensation
is the growth and emergence of ‘‘feeder’’ firms. Feeder
or referral firms are law firms or other marketing

Exhibit 12: Trust claim assets compared to asbestos television advertising
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Exhibit 13: Distribution of regional and national television advertisement
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companies that recruit claimants through television and
internet advertising campaigns, but ultimately refer the
cases to litigation firms in exchange for a fee. The uti-
lization of feeder firms allow regional law firms the
ability to canvass a larger population of potential clai-
mants, and depending on venue rules, enables them to
file the claims in their local jurisdiction. For example, a
jurisdiction such as Madison County, Illinois has rela-
tively loose venue rules. As such, firms that historically
file in Madison County have an economic incentive to
utilize feeder firms to recruit potential claims on a
national scale. In regards to bankruptcy trusts, the fee-
der firms may choose to retain the authority to file trust
claims on behalf of the plaintiff, even if they are not
actually filing and litigating the lawsuit in the tort sys-
tem. This bifurcation of the tort lawsuit and the corre-
sponding trust claims can further complicate the ability
for tort defendants to obtain a reasonable level of trans-
parency. With a heightened interest on the issue of trust
transparency in recent years, tort defendants have
become more aggressive in leveraging their judicial
rights to the disclosure and discovery of any trust claims
and corresponding allegations of exposure. By having
the feeder firm maintain the authority to make trust
claims, the litigating plaintiff firm can legitimately assert
that they have not filed any trust claims on behalf of
their client. This plausible deniability allows plaintiff
firms to sidestep judicial mandates on trust claim
discovery.51

While internet and television advertising campaigns
are still dominated by a focus on mesothelioma
claims, another growing trend in asbestos advertising
is the number of internet sites and television commer-
cials targeted specifically at lung cancer cases. As a
result of the trust system’s willingness to pay smoking

lung cancer claims, it has provided an economic
incentive to directly market to this population of
potential clients.52 Moreover, in many of the televi-
sion and internet ads targeted at lung cancer clai-
mants, reference to asbestos exposure is often
suppressed or even absent from the advertisement.
For example, the internet advertisement presented
in Exhibit 15 emphasizes that there is $30 billion in
‘‘federal dollars’’ to pay lung cancer claims, but fails to
make reference to asbestos. By focusing on the term
‘‘lung cancer trust’’ and eliminating any reference to
asbestos, ads of this type can successfully broadcast to
a larger population of individuals with lung cancer
who may not be aware of any past asbestos exposure.
With quantity at a premium, the more calls plaintiff
law firms receive from individuals with lung cancer
the more potential claimants they can cull.

Impact Of Current Lung Cancer Cases In The
Tort System
Since 2006 the asbestos bankruptcy trust system has
paid out more than $15 billion in claim payments,
establishing itself as a significant, alternative source of
claimant compensation relative to the tort system.53

And while mesothelioma claims constitute over 90%
of current tort indemnity payments,54 limited trust dis-
closures suggest that only two-thirds of current trust
payments go to mesothelioma claims.55 The remaining
payments go to compensating claimants with other
injuries or conditions, including smoking lung cancer
claimants and moderately to unimpaired non-malig-
nant claimants. In fact, we have estimated that since
2009 nearly $1.2 billion in trust claim payments have
been made to lung cancer claimants.56 With plaintiff
counsel receiving contingency fees of at least 25% of
trust payments, the high cost of internet and television

Exhibit 14: Asbestos television advertising by law firm since 2009
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advertising is easily offset.57 With recruitment costs
more than covered by trust recoveries, the residual
expense to plaintiff law firms for filing these lung cancer
claims in the tort system is marginal.

Unlike most non-malignant cases, lung cancer law-
suits are not relegated to inactive dockets in the tort
system. The standards established by inactive dockets
are based on medical severity thresholds that lung
cancer cases can easily satisfy. In turn, lung cancer
cases can obtain active docket trial settings even if
significant smoking history and other factors suggest
a tenuous causal connection to asbestos exposure.
Without a necessary mechanism for jurisdictions to
filter inactive docket claims based on a causation stan-
dard, there is nothing preventing plaintiff law firms
from bringing mass quantities of meritless lung cancer
cases against asbestos defendants. If lung cancer law-
suit inventories continue to build in the tort system,
plaintiff law firms may once again be in position to
negotiate group settlements by leveraging volumes of
less meritorious claims. Exhibit 16 illustrates the
growing inventory of lung cancer cases on the active
Delaware docket.

In addition to established jurisdictions such as Dela-
ware and Madison County, emerging jurisdictions
in Southern California are experiencing similar
increases. Since 2010, the annual number of lung
cancer lawsuits filed in Los Angeles, Orange, and
San Diego counties has nearly doubled based on
annualized data through September of 2013.58 With

limited judicial resources and corresponding trial set-
tings an influx of lung cancer filings could build in
Southern California dockets, creating significant
claim backlogs. Even if most of the lung cancer
cases present little to no trial risk, the high cost of
defending each lawsuit may force defendants to settle,
which in turn increases the economic incentive for
further lung cancer filings by opportunistic plaintiff
firms. Currently, the plaintiff firm spearheading
the resurgence of lung cancer filings in the asbestos
tort system is Napoli, Bern, Ripka, Shkolnik, LLP
(‘‘NBRS’’). NBRS is responsible for an overwhelming
majority of lung cancer filings in both Delaware and
Madison County, Illinois, and their recruitment strat-
egy appears to be a combination of their own internet
marketing supplemented by relationships with feeder
firms. Given their national outreach to potential clai-
mants, jurisdictions such as Madison County and
Delaware become ideal settings for mass filings
given their relatively loose venue rules. Furthermore,
concentrating as many filings as possible in a limited
number of jurisdictions will allow NBRS to better
leverage volume settlement deals with defendants.

Though lung cancer recruitment and corresponding
lawsuits may never match the volume of non-malig-
nant filings that were brought in the 1990s and early
2000s, even a few thousand lung cancer cases per year
could be enough to exert significant settlement pres-
sure on defendants. With trust payments providing
the seed money for plaintiff firms to engage in lung
cancer recruitment, coupled with over 200,000 new

Exhibit 15: Lung Cancer Trust Fund Internet Site 
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lung cancer diagnoses each year in the United States,
the recruitment of lung cancer claims and subsequent
tort filings may continue to rise for the foreseeable
future.59 However, while the availability of trust pay-
ments was the impetus for the recent rise in lung
cancer filings, the future claims brought in the tort
system may exceed even those compensable by trust
standards. As illustrated earlier in Exhibit 15, the
focus of lung cancer recruitment through internet
and television advertising is not limited to asbestos-
related exposures. Plaintiff law firms are trying to cast
the largest net possible to reach the broadest market
of potential lung cancer claimants.

As outlined in Exhibit 6, lung cancer claims looking
to qualify under most trust criteria will need to show a
minimum of bi-lateral pleural thickening plus 5-years
of occupational exposure in one of nearly 2,000
industry and occupation combinations. However,
only 2-years of occupational exposure must have
occurred prior to 1983, meaning that anyone occu-
pationally exposed for the first time prior to 1981 with
bi-lateral pleural thickening may be eligible for trust
payments. While the potential claimant pool that
meets these trust criteria will still be substantial for
years to come, the real danger to asbestos tort defen-
dants is the potential increase in cases that are even less
credible than those paid by the trusts. For example, the
recent, high-profile lawsuit filed by Weitz & Luxenberg
in NYCAL on behalf of U.S. Congresswoman Carolyn

McCarthy represents a case that may be valueless even
by the low bar set by trust criteria.60

Representative McCarthy alleges secondary exposure
to asbestos through her father and brothers who
worked as boilermakers at New York shipyards and
power plants.61 These industrial exposure sites alone
will qualify Representative McCarthy for at least 15
trust payments, since most trusts will compensate for
secondary, take-home exposures.62 However, most
trusts also require secondary, take-home exposures
to be qualified under the Individual Review process
described earlier in the commentary.63 While the
Expedited Review process typically does not consider
the smoking history of the claimant when valuing the
claim, smoking does play a critical role in the valua-
tion of lung cancer claims under Individual Review,
especially if the claimant lacks evidence of bi-lateral
pleural disease. For example, the TDP for the Bab-
cock & Wilcox Company Asbestos PI Settlement
Trust discloses the following:

‘‘[Lung Cancer 1] claims that show no evidence
of either an underlying Bilateral Asbestos-
Related Non-malignant Disease or Significant
Occupational Exposure may be individually eval-
uated, although it is not expected that such claims
will be treated as having any significant value,
especially if the claimant is also a Smoker. In any
event, no presumption of validity will be avail-
able for any claims in this category.’’ 64

Exhibit 16: Active inventory of cases on Delaware docket by disease
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Given that Representative McCarthy smoked for over
30 years, and as recently as May 2013 when she was
diagnosed with lung cancer,65 any trust claim quali-
fied under Individual Review may have little to no
value. Despite this fact, Representative McCarthy is
pursuing a lawsuit in the tort system against dozens of
asbestos defendants. As articulated in November 11,
2013 commentary in the Policy & Politics section of
Bloomberg Business Week:

‘‘Weitz & Luxenberg is probably calculating that
the defendants are more likely to settle rather than
spend a lot of money skirmishing in court.’’ 66

If the strategy comes down to leveraging volume, then
why wouldn’t opportunistic plaintiff law firms flood
the courts with as many lung cancer filings as possible,
regardless of merit? Once the claimant has been
recruited, the initial costs to file the tort cases are
marginal, and asbestos defendants will feel more pres-
sure to settle with each additional case that is placed
on an active tort docket. The asymmetry in litigation
costs that substantially favor plaintiff law firms place
defendants at a significant disadvantage in the tort
system, and lead to nuisance settlements simply to
avoid further defense costs. The impact of this asym-
metry is exacerbated when defendants are faced with a
large quantity of cases. This was the business model
used by plaintiff law firms during the non-malignant
screening era in the 1990s and early 2000s, and it is
perpetuated today through smoking lung cancer law-
suits with tenuous links to asbestos exposure.

Conclusion
The data and trends we have analyzed as part of this
commentary raise several issues that both the state and
federal judiciary, as well as legislators, should be aware
of as lung cancer lawsuits begin to inundate courts
around the country. Moreover, the analysis further
highlights the significant impact that asbestos trusts
can have on the tort system, and raises questions regard-
ing both trust transparency and the appropriateness of
bankruptcy trust payment qualification criteria. The
antiquated nature of trust procedures create a static
compensation system that is disconnected from
ongoing judicial and legislative reform in the tort sys-
tem. The trust system’s continuing willingness to pay
moderately to unimpaired non-malignant claims, as
well as smoking lung cancer claims, creates a market
for recruitment that not only leads to the settlement of
meritless claims against defendants in the tort system,
but also depletes a finite pool of trust assets at the

expense of current and future mesothelioma claimants.
As previously noted, we have estimated that only 65%
of current trust assets go to paying mesothelioma clai-
mants, and if lung cancer and non-malignant recruit-
ment continues, the amount of trust funds that go to
mesothelioma claims in the future will further decrease.
In fact, since 2008 the average net payment to trust
claimants has already been reduced by 30%, and this
trend will likely continue as trust assets are depleted
by less meritorious claims.67

Ultimately, the recent rise of lung cancer filings in the
tort system against asbestos defendants is not based on
medicine or science but on the economic incentives
created by payments from 524(g) bankruptcy trusts.
Faced with the prospect that the biggest mass tort
in U.S. history has largely dwindled down to 2,500
to 3,000 mesothelioma cases per year, the dramatic
increase in the recruitment of lung cancer cases is simply
an attempt by plaintiff law firms to tap into a much
larger pool of potential claimants and extend the litiga-
tion. If left unchecked, the expansion of the asbestos
tort to non-mesothelioma claimants will once again
usurp assets for truly deserving claims and place an
even greater pressure on remaining tort defendants to
pick up an indemnification share that is well beyond
any reasonable level of legal liability.
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