|s Complex Litigation a Com plete Gamble?
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o equde complex litigation with the poker

gome of Texcs Hold 'Em is on andogy tha

many dams ond litigaion professionds

would prefer not to moke, but likely is one

with which many agree. Although a cose is
often assessed based upon the cards (facts and law) initially
dedt, os one gets additiond cards, through discovery ond
investigdtion, thehond (the cose] moy get better or may sug:
gest tha onefold. It seems, as in poker, tha if accse should
be seftled, the decision to fold should be made os early os
possible, before incurring much of the expense of the liti-
gdtion. However, somefimes it tokes additiond cards before
tha decision con be intelligently made. More importantly,
for those cases that should or must be tried, when should
thecarier godlin?

The biggest challenge facing clients is deciding how long to

keep tckingcards (dlowingthe coseto beworked up) before

making the decision to fold (settle) or to definitively con-
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dudetha thecasewill bedefended dl theway through trid.
The expenses incurred in the case investigation, discovery
ond work-up dwoys seem excessive ond unnecessary to the
carrier after they've decided that the case should be settled.
But sometimes tha decision would not have even been
made but for drawing abad card in the midst of the litiger
tion. But is complex litigation acomplete gamble, or con the
carrier potentially influence some of the cards drawn?

The Defense Witness Card

A big fector in many coses is how the defendants and 6
their corporde representaives perform in their deposi-
tions. Tothd extent, witness evdudion ond prepardtion can
be a costly expense, and yet on extremely importent one.
Defendants who are not accustomed to testifying con neger
tively affect an otherwise strong defense by making a weak
presentdion o deposition. Poor performanced deposition,
paticulaly those tha ae videotgped, results in a loss of
strategic and economic leverage over the plaintiff. Bottom



line: poor performanced deposition lengthens thelitigation
timeline, increcses the cose expenses, and most importantly
increcses the settlement vdue of the cose. It is abad card in
themiddle of apotentidly decent hand.

Sophisticated witness prepardtion is on investment, not an
expense. However, many claims staff confuse price vs. cost
of such preparation. The cost to the client of a poor deposi-
tion is astronomicdly higher then the price of gppropride
witness preparation. That upfront investment in making
sure corporde witnesses are optimdly prepared to testify
can lead to enormous cost-savings os the cose progresses.
In the worst-cose scenario, if the carrier invests in qudity
pre-deposition prepardion of its key witnesses ond they still
perform poorly, the carrier con moke an informed decision
cbout whether or not it may be timeto fold. Befter to have
invested to seetha card thon to keep movingon takingthe
risk (andincurringthe expense) on acasetha won't gt any
better, but not knowing it. The corollary, of course, is that

when the defense witnesses dowell, it is an encouragingfoc-
tor tha may support continuing to defend the cose vigor-
ously, os straegic and economic leverage is maintained, if
not increased. That strong deposition performance often
makes a good hand better, and may cause the plaintiff to
consider folding (i.e, by mcking more recsondble settle
ment demands or potentidly even droppingacese) .

Witness preparation can be (and often is) as little as a short
medting right before a deposition, with the routine encour-
agement to listen carefully end tdll the truth. While initidly
checper for thecarrier, this witness prepardtion methodology
dsorepresents amdjor risk as apoor deposition con eventu-
dly cost hundreds of thousands of ddllars in the long run.
Instead, investing in a sophisticated, scientifically based
witness preparation program often drastically decreases
the overdl economic risk to the carrier and dlows them
to make wise decisions on a file early in the case. Critical
witnesses may benefit greatly from several sessions of
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deposition preparction, videotgped ond reviewed with the
witness, focusingnot only on his fer actud answers, but their
behavior, dtitude, demeanor, qopearance ond generd presen-
tction. Prevention indeed hos a price dtached to it, but the
cost of poor witness testimony o deposition con be devestd-
ingto acarier over thelifecf the ccse.

Défense counsel should assess how much persond preparction
ecch rlevant witness will need in order to discuss the possible
use of equipment (video], specidized surroundings (mock
deposition settings) ond consultents (witness preparction spe
cidists). Incurring these types of expenses for witness deposi-
tions might seem likeon expensivecardtotcke, but it may turn
alownumber cadintoan ace. If the carrier hes dready com-
mitted to seeing the case through, it is unquestioncbly worth
the investment. Likewise, if the carrier hes not yet recched the
decision dbout whether the ccse should be aggessively defend-

ed or resolved quickly, it is definitely worth finding out just how
good (or howbad) their cosemay be.

The Jury Card

As discovery proceeds ond odditiond fects or circum-
stances become known or develop in the life of the cese,
the defenses hand tokes dearer shape. Cards drawn os the
gome progresses con change a good case to a bad one and
vice versa. The final card in the game is drawn at trial. It is
not, however, the bigbombshell surprise witness or revelar
tion of aPerry Mason episode. Under the American rules, if
defense counsel has done aproper and thorough job of pre
trid discovery, he or sheandhis or her dlient should be well
aware of what is coming at trial. That isn't to suggest there
aent occosiond surprises (witnesses who unexpectedly
stumble on the stand, evidence tha is improperly excluded
or admitted, and experts who have travel difficulties). So the
trial evidence is not the last card. The last card dealt is the
goup of people who are assigned sed's in the jury box. It is
also one that you may be able to influence to the point that it

may betheright card for your hand.

Jury sdlection is the most importent part of atrid, cs just
one or two unfavordble jurors con wipe out millions in
expenses and thousands of hours of trid prepardiion work.
Despitethis, the amount of time ond resources dedicdted to
the jury selection process is often minimal and sometimes
even non-existent.

Jury selection is often thought of as more art than science. In
reality, it is both. The art is the communication style used dur-
ingvoir direandthescienceis thekey psychologicd varicbles
that predict pro-plaintiff verdict orientation and high dam-
ages. Regarding communiadtion style, it is best to develop
a comfortddle, non-thredening environment tha will put
jurors at ease. Jurors are often intimidated and discomforted
by the court process, which con inhibit them from specking
freely during vair dire. Additiondly, meny defense dtorneys
inadvertently tend to use a cross-examine like questioning
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styleduringvair dire, which leads to jurors becoming fearful
and nervous, andthus less tdkdive. Credtinganon-threcten-
ing, honest dmospherewill increcse the odds of jurors open-
ly sharing their beliefs and biases with defense counsel. This
requires counsd o beless of an dtorney nd moreof awarm,
empatheticcommunicdor duringvoir dire.

Decades of jury decision-mcking research have dealy
shown tha demographic variddles (eg., income, sex, race,
educdion, eic) do not relidbly predict verdict ond/or dam-
ages outcomes. Rather, the varidoles tha cccurdely predict
jury decision-mcking are deeply rooted in psychology ond
emotion. However, many defense dtorneys heavily rely
on demog cphic variddles cs the besis of their peremptory
strikes, since most don't receive formd educction ond train-
ingin psychology or emation. For example, defensedtorneys
ae highly rductant to strike educated, intdligent people in
higher income brackets, incorrectly assumingthd they aren't
as biased as less educated people. They assume that “smart”
people are rationd ond levelheaded, will be better cole to
understand their cose arguments, ond will therefore be more
logicd ond fdir in their decision mckingduringddiberdions.
On the flip side, they assume jurors with less education and
lower incomestatus arenct smart enough tounderstend their
case, are more sympathetic to plaintiff themes, and tend to
award high damages because they don't understond econom-
ics. In theend, this heavy relionce on demogrephic varidoles
can be costly, as analysis of pro-plaintiff oriented juries who
award high damages often have a significant percentage of
educded, intelligent individuds in higher income breckets.
To accurately identify pro-plaintiff jurors, counsel must dig
despintothejurors belid systems, dtitudes ond emotions, cs
those factors best predict outcomed trid.

The question for claims personnel or litigation managers is
whether, andhowmuch, toinvest in aprofessiond jury con-
sultent. While likely unnecessary in a smdl domages auto
accident case, for cases with seven-figure (or greater) poten-
tial, the investment in an experienced, qualified jury con-
sultant can mean the difference between a defense verdict
and a multi-million dollar plaintiff’s verdict. Not only can
ajury consultent or service cssist defense counsel in assess-
ing potentid peremptory or causesstrikes, but he or she con
likewise assist in evduding which potentid defense theme
may be most effective before the ultimate panel selected.
The team of a defense attorney and jury consultant work-
ing together on juror assessment and theme development
represents the optimd level of defense prepardtion. While
skippingthis type of preparation will surely save money for
the client, letting the dealer determine your final card can
cost millions in theend. mM
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