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Dealing with Issues in a High Exposure Multi-Party Litigation Concerning Catastrophic Events or
Mega Projects
I.

Discussion on types of Catastrophic Events or Mega Project (10 Minutes)
A. Catastrophic Events?

1. Catastrophic Failure
A catastrophic failure is a sudden and total failure from which recovery is
impossible. Catastrophic failures often lead to cascading systems failure. This
term is most commonly used for structural failures, but has often been
extended too many other disciplines in which total and irrecoverable loss
occurs.
2. Vertical or Horizontal Collapse
Collapse of any vertical or horizontal structure, regardless of size that partially
or totally collapses destroying property. Most of these events normally include
substantial loss of life.
Death, extreme traumas, physical or non-physical injury
Most catastrophic events include loss of life, or major physical injury. In
addition, catastrophic events normally also include emotional issues from first
responders and viewers of the event.
B. Mega Project?

1. High Value Vertical or Horizontal Project
Megaprojects are vertical or horizontal construction projects with a
construction cost in excess of US$1 billion. Mega projects also tend to attract
significant public attention because of their substantial impact on communities,
the environment, and budgets. Projects can also be "initiatives that are physical,
very expensive, and public".
2. Examples of Large High Value Projects
i. Airports
ii. Tunnels
iii. Large Infrastructural Projects

II.

How to deal with declining limit policies while the exposure exceeds the policy limits. (15
minutes)
A.
Eroding Limits Policy - is there enough to pay everyone?
Insurance policies include a limit of liability, or limit of insurance. A policy in which
defense costs come out of the limit of liability is called an “eroding limits" policy. An
eroding limits policy is a policy where defense costs is considered part of the loss and
reduce the available limits available to pay damages or settlement costs.

B.

C.

III.

Most if not all Professional liability, policies are eroding limit policies. On the other
hand, General Liability policies are not eroding limits policies and defense costs are
covered under the policy outside the limits of liability leaving the policy limits available
to settle claims. The majority of the professionals which have eroding limit polices
include Architects and Engineers.
Exposure exceeds the Policy Limits?
Damages and defense costs arising out of catastrophic events can easily can be in the
millions. Design professionals, depending on the size of the company and the type of
work produced typically carry limits ranging from $1 million to $15 million with a
deductible between $10,000 and $250,000. Larger firms carry primary and excess
policies allowing for higher limits.
Every Plaintiff wants to be paid?
Normally in large exposure cases there are a few defendants that have the largest
exposure for example death and quadriplegic. In addition, there can be many parties
with physical or emotional issues who also want to be paid. Many times settling with
the minor players is the most difficult particularly if you do not have sufficient monies
left in reserve. A common strategy is to consider a global settlement or a tender of all
limits in exchange for a full release for all defendants.

Who and when is a mediator selected and how does that affect settlement? (15 minutes)
A.
Mediator Selection how early is too early?
The Court selects the mediator in most catastrophic event litigation. Most catastrophic
event litigations have more than 10 plaintiffs and 20 defendants. The reason the Court
makes the mediator selection is because it is extremely difficult if not impossible for all
the parties to agree on the mediator.
Many times Courts order a mediation before depositions have occurred. The early
mediation is not normally fruitful, but provides a good mechanism to bring the parties
together to discuss facts, damages, and defenses between them.
B.
Local Mediator or Not Local Mediator?
Local mediators have the advantage of knowing the community and many times are
familiar with the plaintiff and defense counsel involved in the litigation. However, when
a plaintiff or defendant has hometown advantage, or when the catastrophic event
occurs in a small town that does not have a mediator with sufficient experience, a nonlocal mediator should be used.

C.

VI.

Mediator with construction experience versus large case experience?
Mediators that were former contractors or construction litigators are invaluable in
assisting in the settlement process. Construction cases have their specific set of
problems and nomenclature.
Large party litigation has its own set of issues dealing with large number of parties.
Organization of large party mediation is complex, and a very difficult task. In addition,
the interconnection between the parties as they increase is normally more difficulty,
such as additional insured endorsements.
Obviously, the best mediator would be an individual with construction background and
experience with multiple party litigation.
1.
Claims Administrator
Claims Administrator means a person, firm, or company which has agreed to
provide technical or administrative services and advice in connection with
litigation and is normally assisting the mediator.
2.
Purpose of Claims Administrator in catastrophic event litigations.
Due to the number of Plaintiffs and the lack of insurance monies to pay the
claims, the Claims Administrator is responsible for deciding the distribution of
the insurance funds to the Plaintiff.
3.
How can Class Actions assist in settlement
Class action is a legal action undertaken by one or more plaintiffs on behalf of
themselves and all other persons having an identical interest.
Class actions are used to make sure that all possible plaintiffs are involved in
the litigation prior to settlement. Making sure that all potential plaintiffs are
in the lawsuit is critical because most defendants will be tendering their
entire policy.

How to deal with the client's fears and emotions. (10 minutes)
A.
Clients with experience versus clients that have never been in litigation?
When you are dealing with a clients that have never been involved in litigation you need
to do a lot of hand holding. In addition, you must also educate the client as to the
litigations process. For example in catastrophic events the entire policy may need to be
tendered in order to achieve settlement although your clients exposure maybe low.
There are clients that have a significant amount of experience in litigation. These
experienced clients many times have procedures in place to document the project,
which helps in the litigation process.
B.
Large Corporations versus small businesses?
A large corporation is a corporation that had, or whose predecessor had, taxable income
of $1 million or more for any of the 3 tax years immediately preceding the 2019 tax
year, or if less, the number of years the corporation has been in existence.
Small businesses are privately owned corporations, partnerships, or sole proprietorships
that have fewer employees and/or less annual revenue than a regular-sized business or
corporation.

Although both small and large corporations would like to settle within policy limits. If
settling within policy limits is not possible both small and large corporations are
affected, although differently.
A large verdict above policy limits could cripple a large corporation and close down a
small business.
V.

If the exposure is greater than all available limits does the defense strategy change. (10
minutes)
A.
When to put up your policy limits?
Normally in catastrophic events that have loss of life, even defendants with low liability
will need to pay their entire policy to be released.
B.
Defense strategy and policy limits?
What makes settling a catastrophic event or mega project so difficult is that normally
there are not sufficient settlement proceeds to pay all Plaintiffs.

Case Study - Example of Pensacola Jail Collapse Case
A settlement fund of $17.5 million is being set up to compensate persons affected by a 2014
explosion and fire in a Pensacola, Fla. jail.
Persons on the scene during that event, including inmates, employees and first responders, may
qualify to submit claims.
This settlement resolves claims related to a fire and explosion that happened at the Central
Booking and Detention Facility in Pensacola, Fla. on April 30, 2014. Around 668 persons were
present in the facility during the fire, including 98 persons named as plaintiffs in this class
action settlement.
According to the class action lawsuit, the explosion and fire happened during a flood, when gaspowered laundry dryers in the basement of the facility floated on rising flood water and broke
from their gas lines, releasing gas that later ignited.
The settlement creates a net settlement fund worth $17.5 million. Of this fund, $2.52 million is
reserved for payments to jail inmates in connection with their civil rights claims. The remaining
$14.98 million will be used to pay claims of all Class Members, including jail employees and first
responders. About 85 named plaintiffs will ask the court to grant them incentive awards of up to
$1,323 each, to be paid from the settlement fund.
Claims must be submitted via mail. Claimants will need to submit a Claim Form with the
requested supporting documentation.
The settlement is still waiting on final approval from the court. The settlement could be
terminated if the court does not grant final approval or for other reasons. If the settlement is
terminated, no payments will be made.
Class Members who prefer to opt out of the settlement or object to its terms must file their
written request no later than Sept. 1, 2018.

